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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered by the Department of Agricul- 
ture. 


The decisions published herein may be described generally as de- 
cisions which are made in proceedings of a quasi-judicial character, 
and which, under the applicable statutes, can be made by the Sec- 
retary of Agriculture, or an officer authorized by law to act in his 
stead, only after notice and hearing or opportunity for a hearing. 
These decisions do not include rules and regulations of general ap- 
plicability which are required to be published in the Federal Regis- 
ter. 


The principal statutes concerned are the Agricultural Marketing 
Act of 1946 (7 U.S.C. 1621 et seg.), the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seg.), the Animal Quaran- 
tine and Related Laws (21 U.S.C. 111 et seqg.), the Animal Welfare 
Act (7 U.S.C. 2131 et seg.), the Federal Meat Inspection Act (21 


U.S.C. 601 et seg.), the Grain Standards Act (7 U.S.C. 1820 et seq.), 
the Horse Protection Act (15 U.S.C. 1821 et seg.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 181 et seq.), the Perishable Agricul- 
tural Commodities Act, 1930 (7 U.S.C. 499a et seq.), the Plant Quar- 
antine Act (7 U.S.C. 151 et seqg.), the Poultry Products Inspection 
Act (21 U.S.C. 451 et seq.), and the Virus-Serum-Toxin Act of 1913 
(21 U.S.C. 151-158). 


The decisions published herein are arranged alphabetically by 
statute and within the statute section by date of issue or date the 
decision became final after expiration of the appeal period. They 
may be cited by giving the volume and page, for illustration, 1 A.D. 
472 (1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation of 
a case in these volumes generally indicates that the decision is not 
published in Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department of Agriculture are published herein. 
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In re. ALpovin Darry, Inc. AMA Docket No. M 2-71. Decided Janu- 
ary 3, 1984. 


Decision by Donald A. Campbell, Judicial Officer 
DENIAL OF MOTION FOR RECONSIDERATION 


On December 6, 1983, petitioner filed a motion for reconsider- 
ation of the Decision and Order filed on November 15, 1983. The 
motion reargues the record, which was considered in its entirety by 
the Judicial Officer in connection with the original decision filed in 
this proceeding. The matters raised by petitioner were fully consid- 
ered by the Judicial Officer when the original decision was issued, 
and the motion is denied for the reasons set forth in the original 
decision. Respondent’s response also demonstrates that the motion 
for reconsideration is without merit. 


In re: J & J Cirrus Company, Inc. AMA F&V Docket No. 910-4. 
Decided November 25, 1983. 


Denial of upward adjustment—Denial of loan allottment—Decision. 


Petitioner requested and was denied an upward adjustment, and loans of allotment 
for the week ending May 1, 1982. Petitioner was denied both requests due to late 
season entry, and petitioners control over certain lemon groves, and a short 4-week 
prorate base term. 


George Strasser, for complainant. 
Donald Tracy, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER 


This is a proceeding under Section 8c(15)(A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S.C. 
608c(15\(A)), hereinafter called the “Act,” instituted by Petitioner, a 
lemon handler subject to the terms of the marketing order which 
regulates the handling of lemons grown in California and Arizona 
(7 CFR 910, hereafter called the “ORDER’’). 

Petitioner claims that the Order is not in accordance with law 
because its language and application have resulted in inequitable 
treatment of Petitioner. The specific Sections complained of are 
Sections 910.53 through 910.59 of the Order, and Sections 910.153 
through 910.159 of the Regulations issued under the Order, cover- 
ing prorate base allotments and the regulation of allotment loans. 
Petitioner complains that the language contained in those sections 
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caused Petitioner, for the week ending May 1, 1982, } to be denied 
the right to ship lemons, consistent with the provisions for 100% 
upward adjustment contained in Section 910.53(f)(1) and consistent 
with the right as a lemon handler to borrow allotment pursuant to 
Section 910.59. Petitioner’s requested remedy is that those provi- 
sions of the Order be found to be unlawful and declared void, or 
that the entire Order be found to be unlawful and declared void. 

It is Respondent’s position that the Lemon Administrative Com- 
mittee (hereafter called the LAC) denied the upward adjustment 
because it was unable to determine whether Petitioner would be 
able to repay such adjustment by the end of the season two months 
later. That same week the committee denied a loan of allotment re- 
quested by Petitioner for the week ending May 1, 1982, because 
among other things, Petitioner had already been loaned allotment 
equal to twenty-five percent of the prorate base it expected to earn 
during the 1982 season. Twenty-five percent is the maximum 
amount the LAC believes it can loan and still have some reasona- 
ble assurance that it will be repaid within one year. 

Following these denials, Petitioner filed the subject 15(A) petition 
and then shipped lemons in excess of its authorized allotment (7 
U.S.C. 608c (15)(A)). 

An oral hearing was held on January 12-14, 1983 in Fresno, Cali- 
fornia. Mr. George L. Strasser, Esq., represented Petitioner and Mr. 
Donald A. Tracy, Esq., represented the Agricultural Marketing 
Service of the United States Department of Agriculture. At the 
close of the hearing, the time was fixed for the filing of briefs. The 
last brief was filed on October 3, 1983. 


PERTINENT PROVISIONS OF THE ACT 


(6) Other commodities; terms and conditions of orders. 

In the case of the agricultural commodities and the products 
thereof, other than milk and its products, specified in subsection (2) 
of this section orders issued pursuant to this section shall contain 
one or more of the following terms and conditions, and (except as 
provided in subsection (7) of this section), no others: 

(A) 

(B) 

(C) Allotting, or providing methods for alloting, the amount of 
any such commodity or product, or any grade, size, or quality 
thereof, which each handler may market in or transport to any or 
all markets in the current of interstate or foreign commerce or so 
as directly to burden, obstruct, or affect interstate or foreign com- 


1 Petition amended, Tr. p. 370. 
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merce in such commodity or product thereof, under a uniform rule 
based upon the amounts which each such handler has available for 
current shipment, or upon the amounts shipped by each such han- 
dler in such prior period as the Secretary determines to be repre- 
sentative, or both, to the end that the total quantity of such com- 
modity or product, or any grade, size, or quality thereof, to be mar- 
keted in or transported to any or all markets in the current of for- 
eign commerce or so as directly to burden, obstruct, or affect inter- 
state or foreign commerce in such commodity or product thereof, 
during any specified period or periods shall be equitably appor- 
tioned among all of the handlers thereof. 


7 USC. 
608c(6\(C). 


PERTINENT ORDER PROVISIONS 
AS OF JANUARY 1, 1982 
§ 910.53 Prorate bases 


(a) As used in this section, “handler”, means the person who is, 
or proposes to be, the person who handles lemons as the first han- 
dler thereof: And each such handler shall submit to the committee, 
at such time and in such manner as may be designated by the com- 
mittee, and upon forms made available by it, a written application 


for a prorate base and for allotments as provided in this section 
and § 910.56, such application to be substantiated by such informa- 
tion as the committee may require. 

(b) The committee shall determine the accuracy of the informa- 
tion submitted pursuant to this section. Whenever the committee 
finds that there is an error, omission, or inaccuracy in any such in- 
formation, it shall correct the same and may make such compen- 
sating adjustments as are appropriate or necessary, and shall give 
the person who submitted the information a reasonable opportuni- 
ty to discuss with the committee the factors considered in making 
the correction. 

(c) Each week the committee shall compute a prorate base or 
bases for each handler who has made application in accordance 
with the provisions of this section. 

(d) Each prorate base for a handler of lemons shall be computed 
as follows: 

(1) Compute the total quantity of lemons grown in a particular 
prorate district which has been picked and delivered to the han- 
dler, hereinafter at times referred to as “pick,’”’ during the applica- 
ble prorate base period immediately preceding the week in which 
the prorate base is computed. The applicable number of weeks in 
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the prorate base period for a prorate district shall be as provided in 
paragraph (e) of this section. Such quantities of lemons picked and 
so delivered in such period shall then be divided by the number of 
weeks in the applicable prorate base period for the purpose of ar- 
riving at an average weekly pick. 

(2) For any handler of lemons produced in District 1 or 3, for the 
initial number of consecutive weeks after the beginning of such 
handler’s new season, equal to the number of weeks in the applica- 
ble prorate base period, the average weekly pick computed for the 
first week of picks and succeeding weeks shall be computed as fol- 
lows: 

(i) The total quantity picked and delivered to the handler in the 
first week; 

(ii) The total quantity picked and delivered to the handler in the 
first and second weeks divided by 2. 

(iii) The total quantity picked and delivered to the handler in the 
first 3 weeks and succeeding weeks (until such number of weeks 
equals the total weeks in such handler’s applicable prorate base 
period) divided by the totai weeks so included. 

On the basis of the computation of the handler’s average weekly 
pick, the committee shall fix a prorate base for each handler who is 
entitled thereto. Each such prorate base shall represent the ratio 
between the average weekly pick for each applicant handler and 
the total of such average weekly picks for all applicant handlers. 

(e) In recognition of the differences between the several prorate 
districts in production and marketing conditions, the number of 
weeks in a prorate base period shall be specified by district and 
such respective base periods shall apply to lemons produced in such 
district, even though packed or handled in another district. Until 
changed in the manner provided in paragraph (h) of this section, 
the prorate base periods for the several districts shall be: District 1, 
8 weeks; District 2, 16 weeks; and District 3, 4 weeks. 

(f)(1) At the request of any handler of lemons produced in Dis- 
tricts 1 or 3, the committee shall adjust the average weekly pick of 
such handler by increasing it in the amount requested by the han- 
dler, but not exceeding 50 percent of such average. Such adjust- 
ment may be requested for any one or more weeks, not to exceed 8 
weeks, during the period beginning with the first week of the ini- 
tial prorate base period of a season for which such handler’s aver- 
age weekly pick is computed and ending not later than the middle 
week of such handler’s picking season, as determined by the com- 
mittee, based on the historical picking performance of such han- 
dler. Any adjustment so added shall be deducted from such han- 
dler’s average weekly picks as computed for subsequent weeks be- 
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ginning in the week following such middle week and continuing in 
successive weeks to assure full repayment of all prior upward ad- 
justments. To the extent practicable, the amounts and sequences of 
repayments shall conform to the amounts and sequences in which 
upward adjustments were effected: Provided, however, That if the 
committee determines that an accelerated rate of repayment is 
necessary to effect full repayment, or the handler requests an ac- 
celerated rate of repayment, actions to effect repayment on such 
basis shall be in accordance with rules and regulations prescribed 
by the committee with the approval of the Secretary. Adjusted av- 
erage weekly picks shall be used in lieu of the average weekly 
picks in computing the handler’s prorate base as provided in para- 
graph (d) of this section. If the handler fails to receive sufficient 
allotment during the balance of the season to offset the upward ad- 
justment, deductions from allotment received in the following 
season shall not be required to effect such repayment. 

(2) Any handler of lemons produced in District 2 whose picks are 
interrupted for a period of 8 successive weeks or more, may upon 
application to the committee begin a new prorate base period with 
the initial week of picks after such interruption, and with the aver- 
age weekly picks being computed in accordance with the applicable 
provisions of paragraph (d) of this section for the initial number cf 
consecutive weeks in such new prorate base period. Any such han- 
dler upon application to the committee shall also receive adjust- 
ments of a character similar to those described in paragraph (f)(1) 
of this section subject to such conditions with respect to dates and 
periods of upward adjustment and payback as may be necessary or 
appropriate to avoid or mitigate undue hardship and to preserve 
equity among handlers. 

(3) During the first 2 consecutive weeks beginning with the first 
picks of a new season for handlers of lemons produced in District 1 
and for handlers of lemons produced in District 3 and with the first 
week of picks for a handler of lemons produced in District 2 au- 
thorized to begin a new prorate base period as provide in para- 
graph (f)(2) of this section, a handler may upon application to the 
committee be granted allotment to handle such lemons in anticipa- 
tion of future allotments based on such picks, subject to such 
future allotments being reduced by the amount equal to such allot- 
ment. 

(g) Any handler of lemons produced in any district under produc- 
tion or marketing conditions substantially differing from those gen- 
erally prevailing in the same district, may apply to the committee 
for a different prorate base period, shorter or longer, than that 
specified for the district, but in no event less than 4 weeks nor 
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more than 16 weeks. Such application shall be granted to the 
extent necessary or appropriate to give due recognition to such dif- 
ferences. 

(h) The committee, with the approval of the Secretary, may 
change the number of weeks in the several time periods, the dates 
referred to in this § 910.53, and the percentage of adjustment speci- 
fied in paragraph (f)(1) of this section; and in like manner may es- 
tablish rules and regulations to effectuate the provisions of this 
section and may modify the method or manner of making the pre- 
scribed computations. 


[36 FR 9063, May 19, 1971] 


§ 910.56 Allotments. 


Whenever the Secretary has fixed the quantity of lemons which 
may be handled during any week, as aforesaid, the committee shall 
calculate the quantity of lemons which each handler may handle 
during such week. The said quantity shall be the allotment of each 
such handler and shall be in the amount equal to the product of 
the handler’s prorate base and the quantity of lemons fixed by the 
Secretary as the quantity which may be handled during such week. 
The committee shall give adequate notice to each handler of the al- 
lotment computed for him pursuant to this section. 


[24 RD 659, Jan. 30, 1959. Redesignated at 26 FR 12751, Dec. 30, 1961, and amended 
at 36 FR 9064, May 19, 1971] 


§ 910.57 Overshipments. 


During any week for which the Secretary has fixed the quantity 
of lemons which may be handled, each handler may handle, in ad- 
dition to his allotment, an amount of lemons equivalent to twenty 
percent of said allotment, or one carload, whichever is greater: Pro- 
vided, That no such overshipment may be made by a handler if his 
allotment for such week is insufficient to offset his prior overship- 
ments pursuant to this section: And provided further, That if allot- 
ment is forfeited with respect to lemons grown in any prorate dis- 
trict during such week, such forfeiture shall be used to reduce the 
amount of maximum permissible overshipments made during such 
week, such forfeiture shall be used to reduce the amount of maxi- 
mum permissible overshipments made during such week unless the 
forfeiting handler shall have made a bona fide and timely offer to 
the committee to lend his undershipment, and such forfeitures 
shall be first applied to permissible overshipments of handlers of 
lemons grown in the district with respect to which the forfeiture 
occurred and second to permissible overshipments of handlers of 
lemons grown in the other districts. Allocation of forfeiture credit 
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to handlers who have overshipped shall be made in proportion to, 
but not in excess of, the quantity overshipped by each such han- 
dler. However, no handler who has overshipped more than the 
maximum permissible under this section shall participate in the 
credits allowed by this provision. The quantity-of lemons handled 
in excess of a handler’s allotment (but not exceeding the quantity 
permitted to be handled, as provided in this section) shall be de- 
ducted from his allotment for the next week in which the handling 
of lemons is regulated under this subpart. If such allotment is in 
an amount less than such excess quantity of lemons permitted to 
be handled by a handler, such quantity handled in excess of his al- 
lotment shall be deducted from succeeding weekly allotments until 
such excess has been entirely offset: Provided, That any overship- 
ments outstanding at the end of a season in District 1 or 3 shall 
not be required to be offset by deductions from allotments issued in 
the following season. The committee, with the approval of the Sec- 
retary, shall adopt procedural rules and regulations to effectuate 
the provisions of this section. 


[24 FR 659, Jan. 30, 1959. Redesignated at 26 FR 12751, Dec. 30, 1961, and amended 
at 27 FR 8347, Aug. 22, 1962; 36 FR 9064, May 19, 1971] 


§ 910.58 Undershipments. 


If a handler during any week handles a quantity of lemons less 
than his allotment for that week, such handler may, in addition to 
his allotment for the next succeeding week, handle only during 
such next succeeding week, a quantity of lemons equivalent to such 
undershipment. 


§ 910.59 Allotment loans. 


(a) A handler for whom a prorate base has been established may 
lend allotment to other handlers: Provided, That such loan is re- 
ported to the committee not later than 48 hours after the loan 
agreement has been entered into, and provides for repayment 
within 1 year of the date of the loan. If on the date of repayment 
specified in the loan agreement the borrower has insufficient allot- 
ment to repay such loan, he shall repay such loan as soon after 
such date as he has allotment available to him for that purpose. 

(b) Allotments shall be loaned only during the week in which 
such allotments are issued and can be used by the borrower only 
during the week in which the loan is secured. Handlers securing 
repayment of allotment loans shall use such allotments only 
during the week in which the repayment is made. 

(c) A handler desiring to loan all or part of his allotment to other 
handlers of lemons produced within the same district may do so 
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direct or may request the committee to act in his behalf. A handler 
desiring to loan allotment to handlers of lemons produced in an- 
other district shall request the committee to arrange the loan on 
his behalf with the committee first offering the loan to handlers of 
lemons grown within the same district who have previously filed 
requests for such loans; and failing to so arrange may then offer 
the loan to handlers of lemons grown in other districts in an equi- 
table manner. 

(d) No allotment which has been loaned may again be loaned by 
the borrower, or by the lender after repayment thereof. 

(e) The committee may, with the approval of the Secretary, adopt 
procedural rules and regulations to effectuate the provisions of this 
§ 910.59. 


[36 FR 9064, May 19, 1971] 
PERTINENT REGULATIONS 
AS OF JANUARY 1, 1983, UNLESS OTHERWISE NOTED 
§ 910.153 Prorate bases and allotments. 


(a) Application for a prorate base and allotment. Any person who 
is handling or proposes to handle lemons as a first handler thereof, 
shall submit to the committee, at such time as the committee desig- 
nates, an application on LAC Form 101 for a prorate base and al- 


lotment. Handlers of lemons produced in more than one district 
shall file a separate application covering the lemons produced in 
each district. Each application shall contain the following informa- 
tion: 

(1) Name and address of applicant. 

(2) Net capacity in pounds of each box or other container used by 
the applicant for the picking of lemons. 

(3) Net capacity in pounds of each box or other container used by 
the applicant for the assembling and storage of lemons. 

(4) The estimated production and the proposed picking schedule 
of lemons for the current season which the applicant owns or con- 
trols, and the bearing and nonbearing acreage of such lemons, in- 
cluding the acreage and number of trees planted to lemons during 
the preceding fiscal year, and the acreage and number of trees 
taken out of production during such fiscal year. 

(5) Location of each of the applicant’s packing houses and other 
designated receiving points, to which lemons are to be delivered to 
the applicant for which points the applicant seeks approval. 

(6) If a handler desires a prorate base period different than that 
generally prevailing in the district in which the lemons are pro- 
duced as provided in § 910.53(g) he shall so specify and present in- 
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formation showing how his operations with respect to such lemons 
are substantially different than those generally prevailing in such 
district, including differences in: (i) Production, such as the time 
when lemons under his control are mature and ready to harvest: 
(ii) storage, such as the capacity and type of his storage facilities; 
and (iii) marketing practices, such as the interval of time between 
harvesting and marketing of lemons. In the case of District 2, re- 
quests for such adjustment must be at the time the handler sub- 
mits his application for a prorate base and allotment, and in the 
case of Districts 1 and 3, requests must be made 3 weeks prior to 
the time the handler first picks and delivers lemons, other than off- 
bloom lemons covered by § 910.61a. Based upon such information 
and information otherwise available, the committee shall deter- 
mine the extent to which the handler should be granted a different 
prorate base period and notify the handler of its determination. 

(b) Computation of average weekly pick Determination of cartons 
of lemons picked and delivered. Each week the committee shall de- 
termine the number of cartons of lemons picked and delivered to 
each handler in each district during the preceding weekly prorate 
base period by application of the appropriate field box conversion 
factor to the number of field boxes of lemons picked and delivered 
to such handler as is reported pursuant to § 910.170(d). The appro- 
priate field box conversion factor shall be computed for lemons pro- 
duced in each district pursuant to § 910.153(b)(2). 

(2) Field box conversion factor. (i) Computation. At least once 
every 8 weeks, the committee’s designated employees shall take a 
detailed inventory by district of the: lemons each handler has on 
hand in his packing house and at designated receiving points. The 
committee shall compute a field box conversion factor for each 
handler by district of production. This factor shall be applied each 
week to the handlex’s district picks and deliveries subsequent to his 
inventory and shall remain in effect until a revised factor is com- 
puted from the date of a subsequent inventory. An inventory 
period is comprised of a number of weeks between two successive 
detailed inventories. Field box conversion factors shall be computed 
by dividing the total number of field boxes of lemons picked and 
delivered to each handler during the interval between the current 
and immediately preceding inventory period by the number of car- 
tons, or their equivalent, utilized by the handler during this period 
as determined by adding to the current detailed inventory of 
lemons on hand, the total number of cartons of lemons shipped in 
fresh fruit channels, handled for conversion into byproducts and 
otherwise utilized (except decayed lemons dumped) during the 
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same period, and subtracting therefrom the detailed inventory of 
cartons of lemons on hand at the beginning of such period. 

(ii) Initial conversion factors. The Committee shall determine the 
initial conversion factor for all handlers at the beginning of the 
fiscal year. Such determination shall be based to the extent practi- 
cable upon a handler’s average for the preceding 3 fiscal years. 
Such conversion factor shall be revised as provided in paragraph 
(b)\(2\(i) of this section after the first detailed inventory by commit- 
tee employees. 

(3) Storage box conversion factor. In computing the quantity of 
lemons in terms of carloads that a handler has on hand, the stand- 
ard storage box having a capacity of 50 pounds net weight of 
lemons shall be converted to cartons on the basis that one such box 
equals 1,316 cartons of lemons. If at any time the committee deter- 
mines that such storage boxes or other containers do not substan- 
tially contain such net weight of lemons, appropriate adjustments 
may be made by the committee in such handler’s storage box con- 
version factor to compensate for such difference. 

(4) Access to premises and records of handlers. The committee, 
through its designated employees, shall have access at all reasona- 
ble hours to the premises and records of each handler whose appli- 
cation for a prorate base and allotment has been approved, for the 
purpose of determining the accuracy of the reports made to the 
committee. Such records include, but are not limited to, individual 
growers tickets covering the lemons delivered at the receiving door 
of the packing house or designated receiving points, the wash 
records, the lemons in storage, lemons handled for conversion into 
byproducts, lemons shipped under regulated movement and export, 
and lemons otherwise disposed of. 

(c) Average weekly pick computation. Average weekly picks shall 
be computed pursuant to § 910.53 as adjusted by the provisions of 
paragraphs (a)(6), (d), and (e) of this § 910.153 except that for any 
handler of lemons produced in District 1 or 3 the provisions of 
§ 910.53(d)(2) are modified as follows pursuant to § 910.53(h): 

(1) For the initial number of consecutive weeks after the begin- 
ning of such handler’s new season, equal to the number of weeks in 
the applicable prorate base period or as such base period has been 
modified pursuant to paragraph (a)(6) of this section, the average 
weekly pick computed for the first week of picks and succeeding 
weeks shall be computed as follows: 

(i) The total quantity picked and delivered to the handler in the 
first week divided by 1 week less than the number of weeks in the 
prorate base period multiplied by one-half the number of weeks as 
determined by the committee that the lemons will be substantially 
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picked and delivered to the handler but not to exceed 1 week less 
than the number of weeks in the prorate base period. 

(ii) The total quantity picked and delivered to the handler in the 
first and second weeks divided by 2 and then divided by 1 week less 
than the number of weeks in the prorate base period multiplied by 
% the number of weeks as determined by the committee that 
lemons will be substantially picked and delivered to the handler 
but not to exceed 1 week less than the number of weeks in the pro- 
rate base period. 

(iii) The total quantity picked and delivered to the handler in the 
first 3 weeks and succeeding weeks (until the total number of the 
most recent weeks equals the total number of weeks in such han- 
dler’s applicable prorate base period) divided by the total weeks of 
picks and deliveries so included and then divided by 1 week less 
than the number of weeks in the prorate base period and multi- 
plied by % the number of weeks, as determined by the committee, 
that lemons will be substantially picked and delivered to the han- 
dler but not to exceed 1 week less than the number of weeks in the 
prorate base period. 

(2) On the basis of the computation of the handler’s average 
weekly pick, the committee shall fix a prorate base for each han- 
dler who is entitled thereto. Each such prorate base shall represent 
the ratio between the average weekly pick for each applicant han- 
dler and the total of such average weekly picks for all applicant 
handlers. 

(d) Adjustment of prorate bases. The prorate bases of handlers 
shall be adjusted to correct errors, omissions, or inaccuracies as 
provided in this part, during a period of 3 consecutive weeks, or 
during the remainder of the applicable season if of shorter dura- 
tion than 3 weeks. 

(e) Adjustments of average weekly picks. (1) Application for 
upward adjustment by Districts 1 and 3 handlers. Any district 1 or 
3 handler desiring an upward adjustment in his average weekly 
picks for a designated week, shall, pursuant to § 910.53(f(1), re- 
quest such increase from the committee by telephone or telegram, 
or by filing LAC Form 101-A. Such request must be submitted to 
the committee offices in accordance with § 910.106(b). A telephone 
or telegram request shall be confirmed by application filed in like 
manner postmarked not later than the day preceding the commit- 
tee’s scheduled weekly meeting. Each application and each confir- 
mation shall indicate the name and address of upward adjustment 
requested for a designated week. 

(2) Application for new prorate base, for accelerated averaging of 
weekly picks, and for upward adjustments by District 2 handlers. 
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Any District 2 handler whose picks are interrupted for 8 successive 
weeks or more may request the committee to start a new prorate 
base period and, if desired, for accompanying accelerated averaging 
of weekly picks of the type described in § 910.53(d)(2), and for 
upward adjustments of average weekly picks of the type described 
in § 910.53(f). The application for a new prorate base and the ini- 
tial application for accelerated averaging and for upward adjust- 
ments of weekly picks shall be on LAC Form 101-A filed with the 
committee in accordance with § 910.106. Form LAC 101-A shall in- 
clude the following information: (i) The length of the period of time 
the handler has not been picking; (ii) the handler’s 12 average 
weekly picks (or such other prorate base period as the handler may 
have been granted) at the time of consideration of his application; 
(iii) the handler’s actual storage; (iv) whether picks are increasing 
or decreasing in the handler’s own and in other districts; (v) the 
manner in which his operation differs from other handlers in his 
district, and (vi) in the case of applications for upward adjustment, 
the amount of upward adjustment requested for each designated 
week. Upon being granted upward adjustments hereunder, District 
2 handlers may file other such applications during the same fiscal 
year in the same manner as filed by Districts 1 and 3 handlers 
without supporting information. 

(3) Granting of upward adjustment for Districts 1 and 3 appli- 
cants. Upon receiving a duly filed application for an upward adjust- 
ment by a District 1 or 3 handler pursuant to § 910.53(f)(1) the 
committee shall adjust the average weekly pick of such handler by 
increasing such picks in the amount requested, but not in excess of 
50 percent of such handler’s average wekly pick: Provided, however, 
That during the period? upon request of any such handler, the 
committee shall adjust such handler’s average weekly pick in the 
amount requested but not in excess of 100 percent. Such adjust- 
ment may be granted for any 1 or more weeks (not exceeding eight) 
during the period beginning with the first week of the initial pro- 
rate base period of a season for which the handler’s average weekly 
pick is computed and ending not later than the middle week of 
such handler’s picking season. The committee shall determine such 
middle week, to the extent practicable, on the basis of the han- 
dler’s performance for the last 3 fiscal years except where such 
handler’s anticipated picking pattern for the current fiscal year is 
substantially different than his historical performance, in which 
case the commitee may establish a middle week on the basis of 


2“October 16, 1981, through July 31, 1982”, 46 FR 47057, published September 
24, 1981. 
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some other time period deemed by the committee to be more repre- 
sentative of such handler’s anticipated picking pattern for the cur- 
rent fiscal year. 

(4) Granting of application for a new prorate base, for accelerated 
averaging and for upward adjustment of weekly picks, to District 2 
handlers. The committee shall review the applications of District 2 
handlers filed pursuant to § 910.153(e(2) and take such action 
thereon as it deems necessary or appropriate in order to avoid or 
mitigate undue hardship to such handlers and to preserve equity 
among all handlers. In making its determination, the committee 
shall consider information presented in the handler’s application, 
as well as other available information. The committee may grant 
upward adjustments to District 2 handlers for a period not to 
exceed 8 consecutive weeks, beginning with the first week of the 
new prorate base period. In computing the average weekly pick of 
a district 2 handler who has been granted a new prorate base 
period, the committee shall include lemons picked and delivered 
after approval of the handler’s application, but not lemons picked 
and delivered prior thereto. 

(5) Repayment of upward adjustments. (i) All repayment of 
upward adjustments will be made in successive weeks by substract- 
ing from the handler’s average weekly pick, the same quantity in 
the same order as upward adjustments were granted, except weeks 
wherein no upward adjustment was granted shall be excluded. 
Such adjustment shall be repaid starting the week following the 
designated midweek of each District 1 and 3 handler and the week 
following the last week that a District 2 handler is permitted to re- 
quest any upward adjustment. The committee may require repay- 
ment at an accelerated rate when it is deemed necessary to assure 
repayment is made in full; provided written notice shall be mailed 
to the handler of the intent to accelerate repayment, and the rate 
thereof, at least 5 days prior to the effective data thereof, and upon 
the request of the handler, the effective date shall be deferred until 
after the next scheduled meeting of the committee and the handler 
shall be given an opportunity at such meeting to present any infor- 
mation he deems pertinent bearing upon his ability to repay such 
upward adjustments in the manner proposed. Such accelerated rate 
of repayment shall be applied, to the extent practicable, uniformly 
during the anticipated weeks remaining when allotment will be 
issued on the handler’s prorate base. If during any week of the re- 
payment period, the handler’s average weekly pick is not sufficient 
to permit repayment in full, the obligation to repay the balance 
owed such week shall be carried forward to the next following pro- 
rate base periods until all upward adjustments are repaid in full. 
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Any handler who desires to repay an upward adjustment more rap- 
idly than provided above shall notify the committee in accordance 
with 910.106(b) and, in weeks designated, the committee shall 
deduct the additional quantities requested by the handler. 

(ii) District 1 and District 3 handlers who deem it impracticable 
to repay upward adjustments in 8 consecutive weeks commencing 
with the week following their middle week as provided in para- 
graph (e)(5)(i) of this section may apply to the committee for a dif- 
ferent repayment schedule. Applications for different repayment 
schedules must be filed with the committee on LAC Form 101B in 
accordance with 910.106(b) not later than 3 weeks prior to the week 
during which such repayments would commence. LAC Form 101B 
shall contain the following information: 

(a) The name and address of the applicant: 

() The applicant’s anticipated picking program for the balance 
of the season, including the applicant’s estimate as to the number 
of field boxes of lemons remaining to be picked and delivered; 

(c) The applicant’s middle week and the week when the applicant 
will substantially complete picking and delivering lemons; 

(d) The reasons why it would be impracticable for the applicant 
to make repayment of anticipated upward adjustments as provided 
in paragraph (e)(5)(i) of this section, and 

(e) The applicant’s requested repayment schedule in terms of the 
weeks of picking and delivering lemons and of the amount of 
weekly repayments. 

(iii) Based upon the information contained in LAC Form 101B 
and such other information as the committee deems pertinent, the 
committee shall act upon such application and may grant the re- 
payment schedule requested. The committee shall normally require 
repayment by the end of the week when the applicant substantially 
completes his last picks and deliveries of lemons for the season but 
may, in exceptional cases where it deems circumstances require 
and it is determined that the applicant will carry forward suffi- 
cient credit for picks and deliveries, extend the repayment schedule 
beyond such time. Handlers shall be promptly notified of the com- 
mittee’s action. 

(iv) The obligation for repayment of upward adjustments shall be 
deemed satisfied upon fulfillment of the following conditions: 

(a) Any handler who desires to take advantage of the provisions 
of this subsection, shall, not less than three weeks prior to the date 
he wishes to stop picking, file a request with the committee stating 
the date that he intends to stop picking and request committee cer- 
tification of the crop remaining under his control to be picked. To 
be eligible for certification the designated acreage shall be com- 
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prised of trees on which the remaining quantity of lemons on a per 
acre basis is equal to 10 percent of the prior three year average per 
acre production for the district or at least 70 carton equivalents per 
acre. 

(b) The committee shall conduct such investigation as it deems 
necessary to verify the quantity of lemons on the trees, and shall 
promptly notify the handler as to its certification findings. 

(f) Shipping at the start of a prorate base period. After submission 
of an application for prorate base and allotment for the current 
year and prior to issuance of allotments for lemons picked, for a 
single 2-week period only, all Districts 1 and 3 handlers and those 
District 2 handlers who have been authorized to begin a new pro- 
rate base period pursuant to § 910.53(f\(2), may handle lemons in 
anticipation of allotments to be issued to them. Such 2-week period 
shall commence with the first week in which picks are delivered in 
a new fiscal year for Districts 1 and 3 handlers and District 2 han- 
dlers with the first week in which picks are delivered in a new pro- 
rate base period. All of the first allotments issued to such handlers 
therafter (or so much as is needed to cover the shipments) shall be 
applied to such shipments until all shipments have been entirely 
covered by allotment. 

(g) Change in prorate base periods. Pursuant to § 910.53(h) the 
number of weeks in the prorate base periods for the several dis- 
tricts as specified in § 910.53(e) shall be: District 1, 6 weeks; Dis- 
trict 2, 12 weeks; and District 3, 4 weeks. 

(h) Change in the duration of a different prorate base period that 
any handler may apply for to the committee. Pursuant to 
§ 910.53(h) the number of weeks specified in § 910.53(g) shall be in 
no event less than 4 weeks nor more than 12 weeks. 


[86 FR 17486, Sept. 1, 1971, as amended at 37 FR 17049, Aug. 24, 1972; 37 FR 21158, 
Oct. 6, 1972; 41 FR 10440, Mar. 11, 1976; 41 FR 39736, Sept. 16, 1976; 44 FR 41421, 
July 17, 1979; 45 FR 51178, Aug. 1, 1980] 


§ 910.154 Forfeiture credit. 


(a) The forfeiture of any handler’s undershipped allotment, other 
than off-bloom allotment, shall be applied to reduce overshipments 
of handlers as provided in § 910.57, unless the forfeiting handler 
makes a bona fide and timely offer to the committee to lend his 
undershipments. An offer shall be considered bona fide and timely 
if such offer (1) was received in the offices of the committee by 12 
o'clock noon Wednesday and (2) included at least two payback 
dates. 

(b) If the forfeited allotment in a district exceeds that required to 
offset overshipments in such district, and the overshipments exceed 
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forfeitures in other districts, the surplus forfeiture credit shall be 
allocated as provided in § 910.57 to handlers in deficient districts 
in proportion to their permissible overshipments. 


ALLOTMENT LOANS 


§ 910.159 Allotment loans. 


(a) Loans arranged by handlers Handlers may, on an individual 
basis, negotiate intradistrict loans and shall confirm such loans 
pursuant to this subpart. Loans arranged by handlers shall be sub- 
ject to the following: 

(1) Payback date. Each allotment loan agreement entered into by 
a handler must provide for a payback date agreeable to both lender 
and borrower. 

(2) Ability to repay. Before approving allotment loans, the com- 
mittee shall determine that the borrowing handler has, with a rea- 
sonable degree of certainty, the ability to make repayment within 1 
year from the date of the loan. 

(3) Confirmation. Handlers who make loans pursuant to 
§ 910.59(a) shall report such transactions to the committee within 
48 hours and the committee shall mail written confirmation to the 
parties within 48 hours after receipt of such notification: Provided , 
That parties to loans made on Saturday shall notify the committee 
not later than 10 a.m. the following Monday. Loans not in accord- 
ance with § 910.59(a) and this subparagraph shall not be valid and 
the committee shall so notify the parties within 48 hours after re- 
ceipt of information concerning such transaction. 

(b) Loans arranged by the committee. Handlers desiring to borrow 
or loan allotment may request the committee to arrange intradis- 
trict loans on their behalf; and the committee shall arrange such 
loans subject to the provisions hereinafter setforth. All interdistrict 
loans shall be arranged through the committee subject to the provi- 
sions of this section. The committee shall consider offers to loan 
and requests to borrow allotment filed not later than 12 o’clock 
noon Wednesday separately from offers and requests received 
thereafter during the same prorate week. All such loan arrange- 
ments are subject to the following provisions: 

(1) General provisions—(i) Filing and confirmation. Offers to loan 
and requests for allotment may be made in person or by telephone. 
Immediately after completing arrangements for a loan, the com- 
mittee shall confirm the terms thereof, by mailing LAC Form 10, 
Confirmation of Loan of Allotment, to the handlers involved. 

(ii) Modification. Loan offers and requests submitted to the com- 
mittee may be modified or withdrawn any time prior to 12 o’clock 
noon Wednesday, after which time the committee shall arrange al- 
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lotment loans on the basis of offers and requests received by such 
time including modifications thereof. Loan offers and requests not 
fully utilized in such loan allotment arrangements may be modified 
or withdrawn. Offers to loan and requests to borrow allotment re- 
ceived subsequent to 12 o’clock noon Wednesday may be modified 
or withdrawn at any time during such prorate week provided that 
arrangements with respect to such offered allotment have not been 
completed by the committee. 

(iii) Cancellation. Loan offers and requests submitted subsequent 
to 12 o’clock noon Wednesday, remain in effect until midnight Sat- 
urday unless withdrawn before such time. 

(iv) Payback dates. Each handler offering allotment for loan shall 
specify at least two payback dates for such allotment, or any part 
thereof. To receive the loan of such allotment, or portion thereof 
offered, the payback date specified by the requesting handler must 
be the same as one of the repayment dates specified by the offering 
handler. For loan arrangements made pursuant to paragraph 
(b\X2Xv) of this section, payback dates may be negotiated by the 
handlers. 

(v) Ability to repay. Before arranging or approving allotment 
loans, the committee shall determine that the borrowing handler 
has, with a reasonable degree of certainty, the ability to make re- 
payment within 1 year from the date of the loan. 

(2) Method of arranging loans—(i) District application. Offers to 
loan allotment shall be applied first to the arrangement of loans to 
handlers within the same district. Any surplus of allotment from 
such district shall then be apportioned in like manner to requests 
for allotment by handlers in other districts. 

(ii) Arrangement when requests exceed quantity offered. If the re- 
quests for allotment in a district exceed the quantity offered by the 
handlers in that district, the quantity offered shall be apportioned 
to each borrowing handler so that the amount each receives bears 
the same ration to the total amount received by all borrowing han- 
dlers as his average weekly pick bears to the total of average 
weekly picks of all borrowing handlers, but not to exceed the 
amount originally requested. 

(iii) Arrangement when quantity offered exceeds requests. If the 
quantity offered in any district exceeds the quantity requested in 
that district, the same proportion of each offering handler’s allot- 
ment shall be loaned. 

(iv) Loan arrangements for requests filed before 12 o'clock noon. 
Immediately after 12 o’clock noon deadline on Wednesday, the 
committee will, to the extent practicable, arrange loans on the 
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basis of requests and offers received prior to this time using the 
methods prescribed in this section. 

(v) Loan arrangements for requests filed after 12 o’clock noon. 
Offers to loan allotment received by the committee subsequent to 
12 o’clock noon Wednesday, shall be applied pursuant to this sec- 
tion first to arrangement of loans to handlers with the same dis- 
trict whose requests were received prior to such time but have not 
been filled. Any remaining allotment shall be applied to the ar- 
rangement of loans to handlers filing requests subsequent to 12 
o’clock noon Wednesday. Such requests shall be filled pursuant to 
the provisions of this section, to the extent practicable, in the order 
received. When repayment dates of borrowing and loaning han- 
dlers do not conincide, the committee may advise the requesting 
handler of the handlers in his district having allotment to loan, 
permitting them to work out and modify payback dates to accom- 
plish loans. 


FINDINGS OF FACT 


1. Petitioner, J & J Citrus Company, Inc., was at all times mate- 
rial herein (beginning April 13, 1982) a lemon handler subject to 
Marketing Order Number 910 and was located in District 1. 

2. In the months before April of 1982, Petitioner was not acting 
as a Handler under the terms of the Order. Petitioner was, howev- 
er, harvesting lemons, and the lemons harvested in the early 
months of 1982 were delivered to two different handlers, Santa 
Barbara and Arlington Heights. Both Santa Barbara and Arlington 
had taken upward adjustments of their respective allotments that 
were expected to be repayed during the season by additional pick- 
ing of lemons or by certification. (7 CFR 910.153(e)(5)). 

3. There were four relevant periods of time involved in this pro- 
ceeding, the weeks ending ? April 17, April 24, May 1 and May 8. 
Events which occurred in these time periods are summarized. in 
part as follows: 


A. Week ending April 17, 1982. 


Tuesday, April 13 Petitioner filed an application for pro rate base 
and allotment as a handler. 


Wednesday, April 14 LAC acknowledged receipt of application and 
approved p?titioner’s request for a four week 
pro rate base period. 


2 The LAC maintains records of handlers on a weekly basis, and refers to the 
weeks by the date of the last day in the week, which is always a Saturday. Thus, the 
week of April 17, 1982 is the week that ends on that date. 
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Saturday, April 17 Petitioner filed its Weekly Report, Receipt and 
Disposition of Lemons. No pro rate was 
earned during this week. 


The quantity of lemons that a handler may ship during a given 
week of the marketing season is called an allotment, and is a per- 


centage of the total amount of lemons that can be shipped within a 
district. 


B. Week ending April 24, 1982. 


Monday, April 19 Petitioner via telephone and mailgram request- 
ed 100% Upward Adjustment of pro rate 
allotment for the week ending May 1. 


David Beavers, Manager of LAC denied the 
request. 


Tuesday, April 20 Petitioner requested an 8,000 cartons loan of 
allotment. Mr. Beavers denied the request. 


Friday, April 23 Petitioner received confirmation of allotment 
loan totaling 5,892 cartons for week ending 
May 1. 


Saturday, April 24 Petitioner sent mailgram to LAC intent to pack 
450 acres of lemons in 1982 and in the future. 


C. Week ending May 1, 1982. 


Monday, April 26 ; Petitioner telephoned David Beavers, and again 
requested 100% Upward Adjustment and 
loan of 10 cars/10,000 cartons of lemon allot- 
ment. Beavers declined. 


Friday, April 30 Petitioner filed present petition under 7 USC 
608c(15XA) and shipped lemons in excess of 
allotment. 


D. Week ending May 8, 1982. 


Monday, May 3 Petitioner granted 100% Upward Adjustment 
of allotment for week ending May 8, 1982. 


Petitioner granted an additional loan of allot- 
ment of 500 cartons for week ending May 1. 


4. In April of 1982, the market for lemons improved because of a 
strike in District 2, and because of a lifting of the med fly quaran- 
tine restrictions. Petitioner had the capacity to rapidly pack and 
ship fruit as a handler, and had contracts to ship an amount of 
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lemons equal to the maximum it could ship with a 100% upward 
adjustment for the week ending May 1, 1982. 

5. The Order and the regulations issued pursuant to the Order 
permit the LAC to grant an upward adjustment of allotment pro- 
vided the LAC determines there can be full repayment. (7 CFR 
910.53(f)(1), 910.153(e)). 

6. Upward adjustments must be repaid by the close of the season 
when they are granted. (7 CFR 910.53, 910.153) The 1982 District I 
season ended by the first part of June, 1982. 

7. Repayment may be made in either of two ways—certification 
or substractions from future weekly picks (7 CFR 910.153(e)(5)). Cer- 
tification occurs when a handler declares that it will not pick for 
prorate certain lemons which are otherwise eligible for prorate. 
The LAC field man then estimates the amount of lemons and “cer- 
tifies” them. 

8. On Monday, April 19, 1982, Petitioner requested an upward 
adjustment from the LAC of 100% for the week ending May 1, 
1982. 

9. A decision to grant an upward adjustment for a given week 
(here it was for the week ending May 1), must be made prior to the 
LAC meeting held on the Tuesday of the preceeding week. In this 
case, the crucial meeting date was Tuesday, April 20, for the week 
ending May 1. 

10. The decision to deny an upward adjustment for the week 
ending May 1, 1982, was made by Mr. Beavers on April 19, 1982. 

11. Mr. Earl Butler, Fieldman for the LAC recommended that 
Mr. Beavers deny the request for upward adjustment. His major 
reason was his concern that the groves that Petitioner would be 
picking from were groves that Arlington and Santa Barbara had 
available to them for repayment of their upward adjustments and 
loans. In otherwords, there was confusion about how many lemons 
were available to petitioner for certification or for prorate. 

12. The reasons for the denial of petitioner’s request for an 
upward adjustment as stated by Mr. Beavers at the hearing (Tr. pp. 
319-320), are as follows: 


“The reason for that decision was threefold; all-a result of 
the inability to ascertain a volume to be handled by J & J 
Citrus, that was not certified or earmarked for certification 
repayments by Santa Barbara or Arlington Heights, which 
they had indicated that they would fulfill. 


Based on that, plus the fact that in J & J’s application for 
prorate base, they indicated a volume to be harvested of 100 
cars. The timing of harvesting for that 100 cars was indi- 
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cated to be a three-month period; April, May, and June 40 
cars in April, 40 cars in May, 20 cars in June. 


The first week of picks reported by J & J amounted to some 
27,000 or 28,000 field boxes, which converted to around 37 
or 38,000 cartons. This was basically a whole month’s esti- 
mated picking in one week. 


The third factor involved was the fact that J & J Citrus 
had applied for a four-week base period in District 1, as op- 
posed to a six-week base period, which is normal for han- 
dlers in District 1. But they are allowed any prorate base 
period from four to iwelve, at their option. 


The shorter the prorate base period, the shorter time that 
you have to rectify any kind of adjustments to ensure repay- 
ment of upward adjustments, to ensure loan repayments if 
they’re scheduled in that season, it just gives you two weeks 
less time of calculation, to ensure the credibility of the 
Order and repayment of upward adjustments, which is the 
prime responsibility of myself and the staff, in administrat- 
ing this Order.” 


13. On or about April 20, 1982, petitioner applied for a loan of 
allotment of 8,000 cartons (TR 35). 

14. The Order and the regulations permit allotments to be loaned 
but require the Committee to “determine that the borrowing han- 
dler has, with a reasonable degree of certainty, the ability to make 
repayment within 1 year from the date of the loan.” (7 CFR 
910.159(b)\(1(v)). 

15. Mr. Beavers was uncertain of the amount of allotment peti- 
tioner would earn in the 1983 season which would then be avail- 
able to use to repay the requested loan. 

16. Mr. Beavers and the LAC nevertheless loaned petitioner ap- 
proximately 6,300 cartons of allotment. This amount represented 
approximately twenty-five percent of the projected earnings of al- 
lotment by petitioner. 

17. Mr. Beavers testified that he applies a standard of loaning a 
maximum of twenty-five percent of projected earnings of allot- 
ment. He has learned from experience that handlers face serious 
difficulties making repayment at that level. Twenty-five percent is 
an excessively high figure as some handlers have difficulty even at 
levels of ten percent. 

18. Mr. Beavers and the Committee look to a handler’s past 
record to aid in determining repayment ability; petitioner, howev- 
er, had not been a handler prior to April of 1982. 
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9. Notwithstanding the mailgram sent by petitioner on April 24, 
1982, Mr. Beavers could not ascertain what volume of lemons peti- 
tioner would handle in 1983 and therefore how much of a loan it 
could repay. 

20. On or about April 21 and 26, 1982, Mr. Beavers denied peti- 
tioner’s request for loan of allotment for the week ending May 1, 
1982 because he was uncertain whether it could be repaid. The rea- 
sons for the denial of petitioner’s request for a loan of allotment as 
stated by Mr. Beavers at the hearing (TR. p. 326), are as follows: 


“TI declined loans of allotment that week because I had ap- 
proved loans of allotment totalling approximately 5,900 
cartons the week before. I had indicated that the volume of 
fruit, again, that was being harvested this season I was 
concerned about the ability to repay. Here is a handler 
coming in at the tail end of the season, indicating he’s 
going to operate next year, requesting to borrow in excess of 
18,000 cartons of loans in two weeks yes, that raises a flag 
with me as to the ability of the handler to repay that loan, 
if he operates the following season. 


And if he operates the following season, to what degree will 
he operate the following season. Will his picking pattern be 
the same? Will you book these loans then to that’s all a 
concern. But, basically, it goes back to the same reasons 
that upward adjustments were denied, to some degree. And 
that was the inability to ascertain a volume that was going 
to be harvested the following season. 


If circumstances were the same, and if J & J decided that 
economic conditions were such that they wanted to act as a 
handler the following season, as they were in 1982.” 


21. After having its request for upward adjustment its request 
for loan of allotment denied, petitioner filed the (15)(A) petition 
that is the subject of this action, and then shipped lemons in viola- 
tion of the Order on April 30, 1982. 

22. Upon resolution of the confusion concerning the payback of 
Arlington’s and Santa Barbara’s upward adjustments, and the suf- 
ficiency of petitioner’s earning power tu repay an upward adjust- 
ment, the LAC approved an upward adjustment for petitioner on 
Tuesday, April 27, for the week ending May 8, 1982. 
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CONCLUSIONS * 


Upon review of the contentions of the parties in the light of the 
record evidence, the following conclusions are reached: 

1. The denial of petitioner’s request for upward adjustment and 
for loan of allotment for the week ending May 1, 1982, were a valid 
implementation of the Order; and 

2. The provisions of the Order concerning upward adjustments 
and loans of allotment, specifically 910.53 and 910.153 and 910.59 
and 910.159, are consistent with Section 608c(6\C) of the Act, and 
are in accordance with law. 

A lack of adequate time plus certain areas of confusion appear to 
have been the major problems facing the LAC in its application if 
the Order provisions to petitioner’s requests for upward adjustment 
and loans. This is demonstrated by petitioner’s late season entry on 
the market as a handler, petitioner’s immediate requests for 
upward adjustment and loans, petitioner’s short 4-week prorate 
base period, and petitioner’s commitments to ship a large volume 
of lemons in the week ending May 1, 1982. 

Added to this time problem were uncertainties facing the LAC 
regarding petitioner’s ability to repay the loans and adjustments. 
Control over certain lemon groves, as noted in the findings of fact, 
by petitioner, Santa Barbara or Arlington Heights was a source of 
confusion. Also, there are other uncertainties of minor importance 
such as discrepancies in petitioner’s weekly report of receipt and 
disposition of lemons for April 11-17, 1982 (Px 1, page 1 & 31, Tr. 
100-106). 

In the light of the short period of time and confusion over peti- 
tioner’s control as a handler over certain lemon groves, the LAC 
cannot be faulted for exercising caution by denying the requested 
loans and adjustment for the week ending May 1, 1982. 

Further from the facts in this proceeding, there is no basis to de- 
clare the Order provisions or the regulations “not in accordance 
with law.” 

In its brief, petitioner raises two new arguments which were not 
expressly reflected in the petition or in the theory of petitioner’s 
case as stated by counsel at pages 161-162A and 6-11 of the tran- 
script. 


3 The courts have uniformly held that in a proceeding instituted pursuant to 
8c(15\A) of the Act (7 USC 608c(15), the petitioner has the burden of proving that 
an order, or any provision of an order, or any obligation imposed in connection 
which such order, “is not in accordance with law” See: Boonville Farms Cooperative, 
Inc., v. Freeman, 358 F.2d 681, 682 (CA 2, 1966); Lewes Dairy, Inc., et al. v. Freeman, 
401 F.2d 308, 316 (CA 3, 1968), cert. den. 394 US. 929. 
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Petitioner argues that the decisions to deny petitioner’s applica- 
tions for upward adjustments and loans: 


a. “were not in accordance with law, because those rejec- 
tions by the LAC were improperly based upon consideration 
of the adverse impact that competition from J & J Citrus 
would have on two other Handlers;” and 


b. “were inequitable to J & J Citrus as a Handler, and re- 
sulted necessarily from an attempt by the LAC to protect 
other Handlers by attempting to limit J & J Citrus’ ability 
to handle and ship lemons, as an indirect method of regu- 
lating the unregulated actions by growers who chose to 
switch from Arlington and Santa Barbara to J & J Citrus.” 


Neither of these agruments have any basis in the record. The 
sole question before the LAC was which handler controlled certain 
lemon groves which had been or were to be certified for repayment 
of upward adjustments. See: TR. 155, 168-175, 288-291, 296-299, 
315-317, 333-336, 379-381, 384-388, 392, 401. 

Petitioner cites Vaughn-Griffin Packing Company v. Freeman (D. 
Fla. 1968) 294 F. Supp 458, 465 in support of its argument pertain- 
ing to unequal treatment among handlers under the Order provi- 
sions. The District Court in that case ruled invalid allotment regu- 
lations which permitted new handlers to market more grapefruit 
than established handlers. An order provision authorizing the 
Grapefruit Committee to apply different standards to old and new 
handlers was found to be inconsistent with the uniform rule re- 
quirement of the Act. 

Vaughn-Griffin is not applicable here. Unlike the facts in the 
Vaughn-Griffin case, the contested Order provisions in this pro- 
ceeding authorize and apply uniform standards among all handlers, 
and the facts in this proceeding do not demonstrate otherwise. 


ORDER 


The relief requested by petitioner is denied, and the petition is 
dismissed. 

Copies hereof shall be served on the parties. 

Pursuant to the Rules of Practice Governing Procedures under 
the Act this decision will become final without further procedure 
35 days after service thereof, unless appealed to the Secretary by 
the parties to the proceeding with 30 days after service, as provided 
in Sections 900.64 and 900.65 of said Rules (7 CRF 900.64 and 
900.65). 
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[This decision became final January 6, 1984. Ed.] 


In re: Kent CHEESE Co. Inc. AMA Docket No. M 30-5. Decided Jan- 
uary 6, 1984. 


Dismissal of petition—Decision. 

The Judicial Officer upheld Chief Judge Campbell’s decision dismissing the petition 
filed by Kent Cheese since Kent Cheese lacks standing as a “handler” to institute 
the action, and the petition does not comply with the rules of practice. Petitioner 
does not have standing to institute the action merely because of an agency relation 
with Certified Growers of Illinois, Inc., which is a handler. 

Complainant, pro se. 

Gregory Cooper, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


In this proceeding under § 8c(15)(A) of the Agricultural Market- 
ing Agreement Act of 1937, as amended (7 U.S.C. § 601 e¢ seq.), ! on 
November 4, 1983, Chief Administrative Law Judge John A. Camp- 
bell granted respondent’s motion to dismiss the petition on the 
ground that petitioner lacks standing as a “handler” to institute 
this action, and the petition does not comply with the requirements 
of the rules of practice. He also denied petitioner’s motion for sum- 
mary judgment. 

On December 6, 1983, petitioner appealed to the Judicial Officer, 
to whom final administrative authority has been delegated to 
decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 (7 
CRF § 2.35). 2? The case was referred to the Judicial Officer for deci- 
sion on January 4, 1984. 

After a careful review of the record in this proceeding, the initial 
decision and order filed by Chief Judge Campbell on November 4, 
1983, is adopted as the final decision and order in this proceeding, 
except that the words “with prejudice” are added to the order fol- 


1 See generally Vetne, “Federal Marketing Order Programs,” in 1 Davidson, Agri- 
cultural Law, ch. 2 (1981 and Aug. 1983 Supp.). 

2 The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 1 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present 
Judicial Officer was appointed in January 1971, having been involved with the De- 
partment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 
program). 
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lowing “dismissed.” Additional conclusions by the Judicial Officer 
follow Chief Judge Campbell’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


In this proceeding under Section 8c(15\A) of the Agricultural 
Marketing Agreement Act of 1937 and subsequent amendments (7 
U.S.C. 601 et seq.), respondent filed a motion to dismiss the petition 
on the ground that petitioner lacks standing to institute this 
action. Petitioner filed an opposition to the motion to dismiss on 
November 1, 1983, together with a Motion for Summary Judgment. 

Section 8c(15\(A) of the Act (7 U.S.C. 608c(15)(A)) provides that a 
“handler subject to an order may file a written petition with the 
Secretary of Agriculture, stating that any such order or any provi- 
sion of any such order or any obligation imposed in connection 
therewith is not in accordance with law and praying for a modifica- 
tion thereof or to be exempted therefrom.” [Emphasis supplied.] Re- 
spondent contends, in part, that petitioner is not a handler under 
the Act and the order involved (Order No. 30), and lacks standing 
to bring this action. Respondent further contends that the petition 
does not comply with Section 900.52(b) of the Rules of Practice (7 
CFR 900.52(b)) concerning the required contents of a petition. 

I agree with respondent’s contentions in both instances. 

1. Neither the petition nor the opposition to motion allege that 
petitioner is a handler under the order. The opposition paper states 
that petitioner is a proper party to the action by virtue of some 
type of agency agreement with Certified Grocers of Illinois at Kent, 
Illinois, a handler according to the Handler and Plant Record, Chi- 
cago Regional Marketing Area, Order 30, which is attached to Re- 
spondent’s Motion to Dismiss. Although Certified Grocers appears 
as a handler on said Handler and Plant Record, the name of peti- 
tioner does not so appear, and petitioner’s agency relationship with 
Certified Grocers as indicated by petitioner’s opposition is not suffi- 
cient to confer handler status on petitioner so as to prosecute this 
matter on its own behalf. 

2. The contents of the petitioner are not in accordance with the 
requirements of Section 900.52(b) of the Rules of Practice. Although 
petitioner seeks to challenge a recent amendment to Order No. 30, 
the petition does not contain a full statement of the facts, a clear 
statement of the manner in which petitioner is affected by the 
order amendment, and a statement of the grounds on which the 
provisions of the order are “not in accordance with law.” The peti- 
tioner seems to attack certain procedures followed in the rulemak- 
ing proceeding to amend Order No. 30, but mixes provisions of the 
Rules of Practice relating to formal rulemaking (7 CRF 900.1- 
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900.18) with those applicable to adjudicatory proceedings (7 CFR 
900.50-900.71). In its present posture, the petition appears impossi- 
ble to answer. 

3. Accordingly, for the above reasons, the petition is dismissed 
and the motion and summary judgment is denied. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Act (7 U.S.C. § 608c(15)(A)) and the rules of practice (7 
C.F.R. §900.51@, .52(a)), an administrative proceeding of this 
nature can be instituted only by a “handler” subject to the applica- 
ble milk order. The term “handler” is defined in Order No. 30 as 
follows (7 C.F.R. § 1030.9): 

§ 1020.9 Handler 


“Handler” means: 
(a) any person in his capacity as the operator of one or 
more pool plants; 


(b) Any cooperative association with respect to producer 
milk which it causes to be diverted from a pool plant or 
another handler pursuant to § 1030.13 for the account of 
such ccoperative association; 


(c) Any cooperative association with respect to milk of 


its producers which is received from the farm for delivery 
to the pool plant of another handler in a tank truck owned 
and operated by or under contract to such cooperative as- 
sociation; 


(d) Any person in his capacity as the operator of a par- 
tially regulated distributing plant; 


(e) A producer-handler; 


(f) Any person in his capacity as the operator of an other 
order plant that is either a distributing plant or a supply 
plant; or 


(g) Any person in his capacity as a broker negotiating a 
purchase or sale of fluid milk products or fluid cream 
products from or to a person described in paragraph (a) or 
(b) of this section. 

Petitioner alleges no facts, and makes no argument, to show that 
it is a handler, as thus defined. Instead, petitioner argues that it 
has some agency relationship with Certified Growers of Illinois, 
Inc., which is admittedly a “handler,” and that “Certified Growers 
of Illinois at Kent, Illinois and/or Kent Cheese Co. Inc. is a handler 
under the law” (Appeal Brief, at 12). 
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It is not enough for petitioner to show that Certified Growers 
“and/or” Kent Cheese is a handler. To have standing here, peti- 
tioner must show that Kent Cheese Co., Inc., is a handler. That has 
not been done. 

Petitioner argues that the Department “considers Kent Cheese 
Co. a handler since it sent to Kent Cheese Co. Inc. on or about 8/7/ 
83 a handler agreement without solicitation” (Appeal Brief, at 11). 
If true, that does not make petitioner a handler. The definition of 
“handler” in the Order does not include all persons who received a 
handler agreement without solicitation. Moreover, the Depart- 
ment’s official list of handlers subject to Order No. 30 does not in- 
clude petitioner. 

Since petitioner has not shown that it is a handler, and does not 
even argue that it meets the definition of “handler” in the Order, 
the petition should be dismissed with prejudice. This would not, of 
course, preclude the filing of a petition under § 8c(15)(A) of the Act 
by Certified Growers of Iilinois, Inc. 


ORDER 


The petition is dismissed with prejudice and the motion for sum- 
mary judgment is denied. 


[This decision became final January 6, 1984. Ed.] 
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In re. JamEs Contey. AQ Docket No. 16. Decided February 8, 1984. 


Interstate movement of livestock within a class “C” area—Consent. 


Sherrie Kopka, for complainant, 
Deberry and Cauthron, Idabel, Oklahoma, for respondent. 


Decision by Victor Palmer, Administrative Law Judge. 
DECISION 


This proceeding was instituted under the ACT of February 2, 
1903, as amended, (Act) (21 U.S.C. § 111, 120, and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service alleging that James Conley, respondent, violated 
the Act and regulations promulgated thereunder (9 C.F.R. § 78.1 et 
seq.). The parties have agreed that this proceeding should be termi- 
nated by entry of the Consent Decision set forth below and have 
agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondent admits specifically that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, admits the Findings of Facts set forth below, 
and waives: 

(a) Any further procedure; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondent also stipulates and agrees that the United States 
Department of Agriculture is the “prevailing party” in this pro- 
ceeding and waives any action against the United States Depart- 
ment of Agriculture under the Equal Access to Justice Act of 1980 
(5 U.S.C. § 504 et seq.) for fees and other expenses incurred by the 
respondent in connection with this proceeding. 


FINDINGS OF FACT 


1. James Conley, respondent, is an individual whose mailing ad- 
dress is Route 3, Box 116, Idabel, Oklahoma 74745. 

2. On or about March 28, 1983, the respondent caused the inter- 
state movement of one (1) cow from Omaha, Texas, within a Class 
C area, to Idabel, Oklahoma. 

3. On or about May 9, 1983, the respondent caused the interstate 
movement of at least two (2) cattle from Omaha, Texas, within a 
Class C area, to Idabel, Oklahoma. 
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CONCLUSIONS 


The respondent having admitted the jurisdictional facts and-the 
remaining allegations in the complaint and having agreed to the 
provisions set forth in the following order in disposition of this pro- 
ceeding, such order and decision will be issued. 


ORDER 


The respondent is assessed a civil penalty of seven hundred and 
fifty dollars ($750.00) which shall be payable to the “Treasurer of 
the United States” by certified check or money order, and shall be 
forwarded to Sherrie L. Kopka, Office of the General Counsel, 
Room 2422 S. Bldg., United States Department of Agriculture, 
Washington, D.C. 20250, within thirty (30) days from the effective 
date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondent. 


In re: Frep C. Hatey and Hatey Fars, Inc. AQ Docket No. 9. De- 
cided February 9, 1984. 


Interstate movement of sows—Consent. 


Sally Lorang, for complainant, 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Act of February 2, 
1908, as amended, (Act) (21 U.S.C. §§ 111,120 and 122) by a com- 
plaint filed by the Administrator of the Animal and Plant Helath 
Inspection Service alleging that Fred C. Haley and Haley Farms, 
Inc., respondents, violated the Act and regulations promulgated 
thereunder (9 CFR § 78.1 et seg.) The parties have agreed that this 
proceeding should be terminated by entry of the Consent Decision 
set forth below and have agreed to the following stipulations: 

1. For the purposes of this stipulation and the provisions of this 
Consent Decision only, respondents specifically admit that the Sec- 
retary of the United States Department of Agriculture has jurisdic- 
tion in this matter, neither admit nor deny the remaining allega- 
tions in the complaint, admit to the Findings of Fact set forth 
below, and waive: 

(a) Any further procedure; 
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(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law, or discretion, as well as the reasons or bases thereof; 

(c) All rights to seek judicial review and otherwise challenge or 
contest the validity of this decision; and 

2. Respondents also stipulate and agree that United States De- 
partment of Agriculture is the “prevailing party” in this proceed- 
ing and waive any action against the Untied States Department of 
Agriculture under the Equal Access to Justice Act of 1980 (5 U.S.C. 
§ 504 et seq.) for fees and other expenses incurred by the respond- 
ents in connection with this proceeding. 


FINDINGS OF FACT 


1. Fred C. Haley respondent, is an individual whose mailing ad- 
dress is Route 2, Canton, Georgia 30114, and who is president of 
Haley Farms, Inc. 

2. Haley Farms, Inc., respondent, is a corporation, organized and 
existing in the State of Georgia, and corporate headquarters locat- 
ed at Route 2, Canton, Georgia 30114. 

3. On or about January 16, 1983, the respondents moved or 
caused to be moved interstate from Canton, Georgia to Sullivan, I]l- 
linois four (4) sows. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and 
having agreed to the provisions set forth in the following order in 
disposition of this proceeding, such order and decision will be 
isused. 

ORDER 


Each respondent is assessed a civil penalty of two hundred and 
fifty dollars ($250). Each respondent shall send a certified check or 
money order for $250, payable to the “Treasurer of the United 
States”, to Sally Lorang Office of the General Counsel, Rm 2422 So. 
Bldg., United States Department of Agriculture, Washington, D.C. 
20250, within thirty (30) days from the effective date of this order. 

This order shall become effective on the day upon which service 
of this order is made upon the respondents. 


[This decision became final January 2, 1984. Ed.] 
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In re: CHARMAINE AND Dean Scurac. AWA Docket No. 260. Decid- 
ed November 18, 1983. 


Failure to properly maintain kennel—License revoked—Civil penalty—Decision. 


On numerous occasions of the inspection of the Alaskan Kennels by an APHIS in- 
spector, conditions of the kennel were found to be in violation. 


Sally Lorang, for complaint. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, amended (7 
U.S.C. 2131 et seq.), hereinafter referred to as the “Act,” and the 
regulations and standards issued thereunder (9 CFR 1.1 et seq.). A 
complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service in accordance with the applicable Rules 
of Practice was duly served upon the respondents (7 CFR 1.135, 
1.147(b)). 

Respondents’ failure to file an answer within the time specified 
in the complaint constitutes an admission of the facts alleged in 
the complaint and a waiver of hearing (7 CFR 1.136(a), 1.189). 
Therefore, this Decision and Order is entered according to the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Charmaine and Dean Schrag, herein respondents, are licensed 
as Class A dealers, doing business as Alaskan Kennels at Route 2, 
Box 126, Moundridge, Kansas 67107 

2. On September 22, 1982, an inspection of the premises of the 
Alaskan Kennels were conducted by an inspector of APHIS. At 
that time, it was noted that the interior surfaces in the building 
housing dogs were not constructed and maintained so that the 
building kept out moisture, in violation of section 3.3(b) of the 
standards, 9 CFR 3.3(b), and that the building could not be readily 
sanitized in violation of section 3.7(b\2) of the standards, 9 CFR 
3.7(b\(2). 

3. On November 29, 1982, December 16, 1982, and January 13, 
1983, the premises of Alaskan Kennels were inspected again. The 
violations noted in paragraph 2 herein were still in evidence at 
each inspection. In addition, the following violations were noted: 

a. Fecal material was allowed to accumulate in the runs in vio- 
lation of section 3.1 of the standards, 9 CFR 3.1. 

b. There was insufficient drainage in the dog runs in violation 
of section 3.3 of the standards, 9 CFR 3.3. 
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c. There was evidence of inadequate cleaning and sanitation in 
the two main buildings in which the animals are housed. Such lack 
of proper sanitation and cleaning is in violation of section 3.7 of the 
standards, 9 CFR 3.7. 

4. The dogs in the kennel were not properly identified as requird 
by section 2.50 of the regulations, 9 CFR 2.50. 

The violations set forth herein warrant the sanction authorized 
under the Act (7 U.S.C. 2149(a), (b)) and contained in the following 
order. 


ORDER 


Respondents, and their agents and employees, directly or indi- 
rectly through any corporate or other device, in connection with 
their business as a dealer within the meaning of the Act, shall 
cease and desist from violating the Act and the regulations and 
standards under the Act. 

Further, respondents’ license under the Act is suspended for a 
period of 30 days and continuing until respondents’ premises are in 
full compliance with the Act and the regulations and standards 
under the Act. 

Further, respondents are assessed a civil penalty of $300.00 
which shall be paid by certified check or money order payable to 
the Treasurer of the United States and forwarded to Mary K. 
Hobbie, Office of the General Counsel, United States Department 
of Agriculture, Room 2014-S, Washington, D.C. 20250 within thirty 
days from the date this Order becomes effective. 

Copies of this Decision and Order shall be served upon the par- 
ties. The Order shall become effective 35 days after service upon 
the respondents, unless an appeal is filed pursuant to the Rules of 
Practice (7 CFR 1.145). 


[This decision became final January 2, 1984. Ed.] 





ALMAN WISE & KIRBY WISE 
Volume 43 Number 1 


In re: ALMAN WIsE AND Kirsy WIseE d/b/a TARHEEL Catrery. AWA 
Docket No. 261. Decided January 4, 1984. 


Failure to identify animals—Maintain complete records—Retain animals for mini- 
mum holding period—Civil penalty—Consent. 


Robert Ertman, for complainant. 
Richard Moore, Smithfield, North Carolina, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, as amended. 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service pursuant to the Act and the applicable 
Rules of Practice was served upon respondents. This decision is en- 
tered pursuant to the consent decision provision of the Rules of 
Practice (7 CFR 1.138). 

Respondents admit the jurisdictional allegations of the com- 
plaint, specifically admit that the Secretary of Agriculture has ju- 
risdiction in this matter, neither admit nor deny the remaining al- 
legations of the complaint, and waive hearing and further proce- 
dure herein. Complainant and respondents consent to the issuance 
of this order. 


ORDER 


1. Respondents are assessed a civil penalty of $1,000.00. A certi- 
fied check or money order for this amount, payable to the Treasur- 
er of the United States shall be sent to: Robert A. Ertman, Attor- 
ney, Office of the General Counsel, Room 2014-South building, 
United States Department of Agriculture, Washington, D.C. 20250, 
within 30 days of the effective date of this order. 

2. Respondents are ordered to cease and desist from violating the 
Animal Welfare Act, as amended, and the regulations and stand- 
ards issued under the Act. In particular, respondents shall, as pro- 
vided in the regulations, identify all animals immediately upon ac- 
quisition; maintain complete records on all animals acquired, 
whether or not disposed of in the ordinary course of business; and 
retain all animals acquired for at least the minimum 5 day holding 
period. Further, whenever respondents acquire stray animals by 
capturing them, respondents shall place a conspicuous notice 
nearby stating the date that stray animals have been captured, and 
giving their business name, address and telephone number. This 
notice shall be left in place at least during the required holding 
period. 
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3. This order shall have the same force and effect as if entered 
after a full hearing and shall be effective upon service upon re- 
spondents. 


[This decision became final January 2, 1984. Ed.] 


In re: UNtverstty or Massacuusetts. AWA Docket No. 262. Decid- 
ed January 4, 1984 


5 violations of Title 9, Chapter 1, subchapter A of the code regulation—Consent. 


Gary Shockley, for complainant. 
Sidney Myers, Amherst, Massachusetts, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


CONSENT DECISION 


This proceeding was brought under the Animal Welfare Act, 7 
U.S.C. 2131 et seg. (1976), as amended, by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture. The complaint 
charged that Respondent had violated the Act and its regulatory 
standards, 9 CFR Parts 1-3. This decision is entered pursuant to 
the consent decision provisions of the applicable Rules of Practice. 
7 CFR 1.138. 

The Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary has jurisdiction in 
this matter, and waives oral hearing and further procedure. Com- 
plainant and respondent agree for the purpose of settling this 
matter to the entry of this decision. 


FINDINGS OF FACT 


1. The University of Massachusetts, Amherst, hereafter referred 
to as Respondent, is an institution whose mailing address is Am- 
herst, Massachusetts. 

2. At all material times, Respondent was registered under the 
Act as a Research Facility. 

3. At the time Respondent’s registration was issued on Septem- 
ber 4, 1969, it received a copy of the regulations and standards con- 
tained in Title 9, Chapter 1, subchapter A of the Code of Federal 
Regulation and agreed to comply with said regulations and stand- 
ards. 

4. Based upon inspections in July 1982, and January and Febru- 
ary 1983, Respondent was charged with five violations of the Act. 
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5. Respondent does not by entering into this consent decision 
admit the violations alleged and, in fact, expressly denies them. 


CONCLUSIONS 


Respondent, having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, the following order 
is issued. 

ORDER 


Respondent University of Massachusetts, Amherst, and its 
agents and employees shall comply with each and every provision 
of the animal Welfare Act, 7 U.S.C. 2131 et seg. (1976), and its regu- 
latory standards, 9 CFR Parts 1-3. Respondent shall cease and 
desist from any violation of the Act and standards. Respondent is 
fined $5,000; it is understood that the parties have agreed that this 
sum shall be retained by Respondent and used to improve its 
animal care facilities. This agreement is hereby approved and in- 
corporated into this Order. Complainant shall have the right to re- 
quire proof of compliance with this agreement. 

This decision shall have the same force and effect as if issued 
after a full hearing. It shall be effective on the day upon which 
service of this order is made on Respondent. 


[This decision became final January 2, 1984. Ed.] 


In re: Ropert FrasHer. AWA Docket No. 203. Decided January 5, 
1984. 


Operating as dealer without a license—Consent. 


Gary Shockley, for complainant. 
Respondent, pro se. 


Decision by William Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was brought under the Animal Welfare Act, 7 
U.S.C. § 2131 et seg. (1976), as amended, by a complaint filed by the 
Administrator, Animal and Plant Health Inspection Service 
(APHIS), United States Department of Agriculture. The complaint 
charged that Respondent had violated the Act and its regulatory 
standards, 9 CFR Parts 1-3. This decision is entered pursuant to 
the consent decision provisions of the applicable Rules of Practice, 
7 CFR 1.138. 
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The Respondent admits the jurisdictional allegations of the com- 
plaint, specifically admits that the Secretary has jurisdiction in 
this matter, and waives oral hearing and further procedure. Com- 
plainant and Respondent agree for the purpose of settling this 
matter to the entry of this decision. 


FINDINGS OF FACT 


1. Robert Paul Frasher, hereafter referred to as Respondent, is 
an individual whose mailing address is Route 2, Ona, West Virginia 
25545. 

2. At all material times, Respondent was not licensed as a dealer 
under the Act. 

3. Based on an incident in September of 1979, Respondent was 
charged with violation of the Act and standards, 9 CFR 2.1(a) and 
2.101. 


CONCLUSIONS 


Respondent having admitted the jurisdictional facts, and the par- 
ties having agreed to the entry of this decision, the following order 
is issued. 

ORDER 


Respondent Robert Paul Frasher, his agents, and employees shall 
comply with each and every provision of the Animal Welfare Act, 7 
U.S.C. § 2131 et seg. (1976), and its regulatory standards, 9 CFR 
Parts 1-3. Respondent shall cease from any violation of the Act 
and standards. Respondent is fined $250. 

This decision shall be the same force and effect as if issued after 
a full hearing. It shall be effective on the day upon which service of 
this order is made on Respondent. 


In re: WrtLarp LAMBERT. AWA Docket No. 264. Decided January 4, 
1984. 


Exhibiting bear without a license—Failure to maintain facility—No veterinary 
care—Decision. 


Respondent was mailed complaint and notified of time limit for response but failed 
to submit a reply within the given time. Decision was made after repeated attempts 
to notify respondent that licencing was necessary to exhibit the bear. An inspection 
of the animals living facilities showed lack of maintenance and the animal in poor 
health. 
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Mary Hobbie, for complainant. 
Decision by Donald A. Campbell, Presiding Officer. 
DECISION AND ORDER 


This is a proceeding under the Animal Welfare Act, as amended 
(7 U.S.C. § 2131 et seg.), and the regulations and standards issued 
thereunder (9 CFR § 1.1 et seg.). On October 31, 1983, Administra- 
tive Law Judge Dorothea A. Baker issued a default decision and 
order directing respondent to cease and desist from violating the 
Act and regulations and assessing a civil penalty of $1,000. On No- 
vember 22, 1983, respondent filed a letter stating in its entirety: 


I, Willard Lambert, residing in the Cherokee Area has 
read the enclosed letter concerning the Animal Welfare 
Act. I understand the charges brought against me, and I 
am requesting a oral hearing concerning the matter. 


On December 21, 1983, the matter was referred to the Judicial 
Officer, to whom final administrative authority has been delegated 
to decide the Department’s cases subject to 5 U.S.C. §§ 556 and 557 
(7 CFR § 2.35).! Assuming that respondent intends his letter to be 
an appeal from the decision and order filed by Judge Baker, the 
appeal is not in compliance with the requirements for an appeal (7 
CFR § 1.145(a)). 

In any event, however, even if the appeal complied with the reg- 
ulations, there is no basis for granting respondent an oral hearing 
at this stage of the proceeding. Under the Department’s Rules of 
Practice, respondent’s failure to deny the allegations of the com- 
plaint in an answer constituted an admission of the allegations in 
the complaint (7 CFR § 1.136(c)), making the holding of a hearing 
inappropriate (7 CFR § 1.139). 

Accordingly, the initial decision and order filed in this proceed- 
ing is adopted as the final decision and order except that the effec- 
tive date is changed in view of respondent’s appeal. 


1 The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present 
Judicial Officer was appointed in January 1971, having been involved with the De- 
partment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 


program). 
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ADMINISTRATIVE LAW JUDGE’S DECISION 


This is a proceeding under the Animal Welfare Act, ad amended 
(7 U.S.C. § 2131 et seq.), hereinafter referred to as the “Act,” and 
the regulations and standards issued thereunder (9 CFR 1.1 et seq.). 
A complaint issued by the Administrator of the Animal and Plant 
Health Inspection Service in accordance with the applicable Rules 
of Practice was duly served upon the respondent (7 CFR 1.135, 
1.147(b)). 

Respondent’s failure to file an answer within the time specified 
in the complaint constitutes an admission of the facts alleged in 
the complaint and a waiver of hearing (7 CFR 1.136(a), 1.139). 
Therefore, this Decision and Order is entered according to the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. William Lambert, hereinafter referred to as respondent, is an 
individual whose mailing address is General Delivery, Cherokee, 
North Carolina 28719. 

2. Respondent owns and exhibits a black bear in proximity to the 
Trading Post, a commercial establishment in Cherokee, North 
Carolina. 

3. Respondent has not applied for or received a license as an ex- 
hibitor, nor is he registered as an exhibitor as required by section 4 
of the Act. 

4. On September 16, 1982, Mr. Billy S. Perryman, Acting Area 
Veterinarian in Charge in North Carolina, sent a letter to respond- 
ent enclosing an application for an exhibitor’s license and a copy of 
the Animal Welfare Act regulations and standards. Respondent did 
not apply for a license. 

5. On April 7, 1983, the facility in which the black bear exhibited 
by respondent is kept was inspected by an Animal and Plant 
Health Inspection Service official. In addition to exhibiting the 
bear without a license, the following violations of the regulations 
and standards were noted: 

a. There was no adequate form of drainage or waste disposal in 
the primary enclosure in which the bear is exhibited, in violation 
of sections 3.125 and 3.127 of the standards, 9 CFR 3.125; 9 CFR 
3.127. 

b. Fecal matter and decomposing food was allowed to accumu- 
late in the enclosure in violation of section 3.131 of the sanitation 
and cleaning standards, 9 CFR 3.131. 

c. The bear exhibited signs of hair loss and thickening of the 
skin indicating a need for veterinary care. Respondent has not pro- 
vided veterinary care for the animal nor has he provided for a vet- 
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erinary care plan for the animal in violation of section 3.134 of the 
standards, 9 CFR 3.134. 

The violations set forth herein warrant the sanction authorized 
under the Act (7 U.S.C. 2149(a), (b)) and contained in the following 
order. 


ORDER 


Respondent, and his agents and employees, directly or indirectly 
through any corporate or other device, in connection with business 
as a dealer within the meaning of the Act, shall cease and desist 
from violating the Act and the regulations and standards under the 
Act. 

Further, respondent is assessed a civil penalty of $1,000.00 which 
shall be paid by certified check or money order payable to the 
Treasurer of the United States and forwarded to Mary Hobbie, 
Office of the General Counsel, United States Department of Agri- 
culture, Room 2014-S, Washington, D.C. 20250 within thirty days 
from the date this Order becomes effective. 

By communication dated August 9, 1983, the Respondent request- 
ed an oral hearing and may have misunderstood that a request for 
an oral hearing did not satisfy the requirements for filing of an 
Answer herein. Said request, alone, is not sufficient to preclude the 


entry of this Default Decision. The Respondent’s attention is invit- 
ed to the provisions of 1.139 of the Rules of Practice Governing 
Formal Adjudicatory Proceedings Instituted by the Secretary 
Under Various Statutes found in 7 CFR 1.130 et seq. 

Copies of this Decision and Order shall be served upon the par- 
ties. The Order shall become effective 30 days after service upon 
the Respondent. 


[This decision became final January 2, 1984. Ed.] 


In re: Howarp VAN Der Pot and Betty VAN Der Pot. AWA 
Docket No. 144. Decided January 11, 1984. 


Gary Shockley, for complainant. 
Respondent, pro se. 
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Decizion by Victor Palmer, Administrative Law Judge. 


ORDER OF DISMISSAL 


In accordance with complainant’s motion, this proceeding is dis- 
missed without prejudice. 


In re: Ropert E. Lee d/b/a Lees Rappitry. AWA Docket No. 255. 
Decided January 24, 1984. 


Overcrowding of pens—Inadequate sanitation—No veterinary care—Inadequate 
records—Civil penalty—License suspended—Consent. 


Donald Tracy, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Animal Welfare Act, (7 U.S.C. 
§ 2131 et seg.) brought by the Administrator, Animal and Plant 
Health Inspection Service (APHIS) charging that respondent violat- 
ed the Act and the regulations and standards thereunder (9 CFR 
Part I et seg.). This decision is entered pursuant to the Consent De- 
cision provisions of the applicable Rules of Practice 7 CFR 1.138. 

Respondent admits the jurisdictional allegations in the complaint 
and specifically admits the jurisdiction of the Secretary of Agricul- 
ture. Respondent and complainant consent to the issuance of this 
consent decision for the purpose of settling this case and they 
waive further proceeding under the Act. 


FINDINGS OF FACT 


1. Mr. Robert E. Lee is an individual whose address is 9113 Gov- 
ernment Boulevard, Theordore, Alabama 36582. 

2. At all times material herein Mr. Lee had a Class B license, No. 
64-B-38, under the Act. ; 

3. At the time of his license application and at each renewal, re- 
spondent received a copy of the regulations and standards con- 
tained in Title 9, Chapter 1, subchapter A of the Code of Federal 
Regulations and agreed in writing to comply with said regulations 
and standards. 

4. On or about August 27, 1982, APHIS personnel inspected Mr. 
Lee’s facilities and found the following violations which were noted 
in the inspection report, a copy of which was given to respondent: 

a. Inadequate sanitation of pens in violation of 9 CFR 3.56. 
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b. Water bowls with algae in them in violation of 9 CFR 3.55. 

c. Overcrowding of several pens in violation of 9 CFR 3.53 

d. No adequate program of veterinary care in violation of 9 
CFR 3.59. 

e. Inadequate records in violation of 9 CFR 2.75(b). 

5. On August 27, 1982, respondent told APHIS inspectors that he 
sold certain of the rabbits that were overcrowded to Mr. Whatley. 
This was false and thereby violated the recordkeeping and report- 
ing requirements of 9 CFR 2.75 and 2.125 and also 9 CFR 2.126. 

6. Respondent neither admits nor denies these facts. 

7. On or about April 7, 1983, during normal business hours re- 
spondent refused to permit a standard inspection of his facility by 
identified APHIS personnel. 

Respondent having admitted the jurisdiction of the Secretary and 
the parties having agreed to the entry of this decision, such deci- 
sion and the following Order shall be entered. 


ORDER 


1. Respondent’s license is suspended for 30 days and thereafter 
until his facilities comply with the regulations and standards under 
the Act. 

2. Respondent is assessed a civil penalty of $100, which shall be 


paid by certified check or money order, made payable to the United 
States Treasury and given to Donald A. Tracy, Office of the Gener- 
al Counsel, United States Department of Agriculture. 

3. Respondent is ordered to comply with the Act and ail the regu- 
lations and standards thereunder and to cease and desist from vio- 
lating the Act and the regulations and standards thereunder. This 
specificaily includes, but is not limited to, permitting regular-in- 
spections of his facilities by inspectors, including Dr. Malone and 
Mr. M. B. Odom, selected by APHIS. This includes any rabbit facil- 
ity in which he has any interest, financial or otherwise. 

This decision shall have the same force and effect as if issued 
after a full hearing and shall be effective upon service on respond- 
ent. 


In re: Puytuis VeatcH. AWA Docket No. 256. Decided February 15, 
1984. 


Gary Shockley, for complainant. 
Respondent, pro se. 
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Decision by John G. Liebert, Administrative Law Judge. 


PERMISSION TO WITHDRAW COMPLAINT GRANTED 


Pursuant to Complainant’s Motion to Dismiss the complaint and 
Notice of Withdrawal of Complaint, for the reasons stated therein, 
permission to withdraw the complaint is granted. 
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In re: VERMONT Meat Packers Inc. FMIA Docket No. 65. Decided 
January 30, 1984. 


Employees convicted of aiding and abetting a Federal Meat Inspector in receiving 
a gratuity—Importing meat without certificate—Giving a gratuity—Consent. 


Sally Stratman, for complainant. 
Philip C. Olson, Washington D.C., for respondent. 


Decision by Victor Palmer, Administrative Law Judge. 
CONSENT DECISION 


This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. § 601 et seg.) (FMIA), and the Poultry Products 
Inspection Act (21 U.S.C. § 451 et seg.) (PPIA), to withdraw federal 
meat and poultry products inspection service from Respondent Ver- 
mont Meat Packers, Inc. This proceeding was commenced by a 
complaint filed on February 8, 1983, by the Administrator of the 
Food Safety and Inspection Service (FSIS), United States Depart- 
ment of Agriculture, who is responsible for the administration of 
the federal meat and poultry products inspection services. The par- 
ties have agreed that this proceeding should be terminated by the 
entry of the Consent Decision set forth below and have agreed to 
the following Stipulation: 

1. For purposes of this Stipulation and the provisions of this Con- 
sent Decision only, Respondent Vermont Meat Packers, Inc., 
admits the Findings of Fact set forth herein, admits all of the j juris- 
dictional allegations of the complaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 
and 

(c) All rights to seek judicial review and otherwise to challenge 
or contest the validity of this decision. 

2. The Stipulation and Consent Decision are for settlement pur- 
poses in this proceeding only and do not otherwise constitute an 
admission or denial by Respondent Vermont Meat Packers, Inc., 
that it has violated any regulations or statutes involved. 

3. The Respondent Vermont Meat Packers, Inc., waives any 
action against the United States Department of Agriculture under 
the Equal Access to Justice Act of 1980 (5 U.S.C. 9504 et seq.) for 
fees and other expenses incurred by Respondent i in connection with 
this proceeding: 
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FINDINGS OF FACT 


1. Vermont Meat Packers, Inc., hereinafter referred to as Re- 
spondent, is a corporation which operates a meat and poultry proc- 
essing establishment at Jonergin Drive, Swanton, Vermont 05488. 

2. Respondent is now, and at all times material herein was, the 
recipient of inspection service under Title I of the FMIA and under 
the PPIA. 

3. Gerald Puttick is now, and at all times material herein was, 
the President and ten percent or more stockholder of and responsi- 
bly connected with the Respondent. 

4. Steve Mintz is now, and at all times material was, the Vice 
President and ten percent or more stockholder of and responsibly 
connected with the Respondent. 

5. Isaac Bravmann was at all times material herein, the General 
Production Manager of and responsibly connected with, the Re- 
spondent and is still employed by Respondent Vermont Meat Pack- 
ers, Inc., in a nonresponsibly connected position. 

6. Gerald Puttick, on December 18, 1982, was convicted, in the 
United States District Court for the District of Vermont, of one 
felony for aiding and abetting the giving of a gratuity (money) to a 
public official in violation of 18 U.S.C. 201 (f) and 18 U.S.C. 2. 

7. Steve Mintz, on December 18, 1982, was convicted, in the 
United States District Court for the district of Vermont, of one 
felony of giving a gratuity (money) to a public official in violation 
of 18 U.S.C. 201(f), one felony for aiding and abetting a federal 
meat inspector in receiving a gratuity (money) in violation of 21 
U.S.C. 622 and 18 U.S.C. 2, and one misdemeanor for importing 
meat food products into the United States without an inspection 
certificate from the exporting country in violation of 21 U.S.C. 620. 

8. Isaac Bravmann, on December 18, 1982, was convicted, in the 
United States District Court for the district of Vermont, of one 
felony for giving a gratuity (money) to a public official in violation 
of 18 U.S.C. 201(f). 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Consent Decision in disposition of this proceeding, 
such Decision will be issued. 


ORDER 
I 


Inspection is hereby withdrawn for an indefinite period from Re- 
spondent Vermont Meat Packers, Inc., and all affiliates, subsidiar- 
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ies, successors, and assigns. Such withdrawal will be held in abey- 
ance for so long as: 

(a) Steve Mintz, Isaac Bravmann and Gerald Puttick are no 
longer associated with Respondent Vermont Meat Packers, Inc., as 
stockholders, officers, directors, employees, or consultants; and 

(b) Said individuals do not enter upon the premises of Respond- 
ent Vermont Meat Packers, Inc.; and 

(c) Respondent Vermont Meat Packers, Inc., has no business deal- 
ing with any domestic firms with which Steve Mintz is associated 
as an officer, director, employee, or consultant, and which prepare, 
sell, or distribute meat or poultry products; 

(d) Respondent Vermont Meat Packers, Inc., has no business 
dealing with any domestic firms with which Isaac Bravmann is as- 
sociated as an officer, director, or responsibly connected employee, 
official, or consultant, and which prepare, sell, or distribute meat 
or poultry products. This provision shall not preclude Isaac Brav- 
mann from employment in a non-responsible position as defined in 
§ 18 of the Poultry Products Inspection Act (21 U.S.C. 467) and 
§ 401 of the Federal Meat Inspection Act (21 U.S.C. 671), at any 
firm other than those owned, operated, or controlled by Vermont 
Meat Packers, Inc., its affiliates, Steve Mintz or Gerald Puttick. 

(e) Financial divestiture of Steve Mintz, and Gerald Puttick from 
Respondent Vermont Meat Packers, Inc., shall be accomplished 
within 90 days from the effective date of this order. 

(f) Physical removal of Steve Mintz and Isaac Bravmann from 
the premises and operations of Respondent Vermont Meat Packers, 
Inc., shall be accomplished within 90 days from the effective date 
of this Order. 

(g) Physical removal of Gerald Puttick from the premises and op- 
erations of Respondent Vermont Meat Packers, Inc., shall be ac- 
complished by October 1, 1984. 

(h) With respect to Gerald Puttick only, nothing in this Order 
shall prevent or prohibit him from operating as an independent 
meat broker or distributor, provided that Respondent Vermont 
Meat Packers, Inc., is not his exclusive or major account; that is, 
all accounts, other than Respondent Vermont Meat Packers, Inc., 
shall constitute at least 51% of the annual dollar volume of prod- 
ucts handled; provided further that if Gerald Puttick does not meet 
the conditions of this paragraph within 24 months from the effec- 
tive date of this Order, the Respondent Vermont Meat Packers, 
Inc., shall cease indefinitely all business dealings covered by this 
Order with Gerald Puttick. 

(i) Compliance with paragraph (h) above shall be met by Gerald 
Puttick submitting reports prepared by a Certified Public Account- 
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ant to the Department. Compliance may also be determined and 
verified by independent inspection by employees of the Depart- 
ment. The first such report shall cover the year 1985 and shall be 
submitted by April 1, 1986. Annual calendar year reports shall be 
done thereafter on April lst of each year up to, and including April 
1, 1989. 

(j) Within five years of the effective date of this Order, Respond- 
ent Vermont Meat Packers, Inc., or any of its officers, employees, 
or agents do not violate (as that term is defined in paragraph II 
infra) any section of the FMIA or PPIA involving the preparation, 
sale, transportation, or attempted distribution of any adulterated 
or misbranded products or do not violate any of the importation 
provisions of the FMIA or PPIA; and 

(k) Vermont Meat Packers, Inc., or any of its officers, employees 
or agents do not unlawfully give, pay, or offer, directly or indirect- 
ly, any money or other thing of value to any meat inspector, meat 
grader, other person acting on behalf of the United States Govern- 
ment, or other public official, in connection with any aspect of its 
operation; and 

(1) Within five years of the effective date of this Order, Respond- 
ent Vermont Meat Packers, Inc.: 

1. Does not knowingly hire, in any capacity, any individual 
who has been convicted of bribery, attempted bribery, or solicita- 
tion of an unlawful gratuity, and 

2. Immediately dismisses from its employment any such indi- 
vidual, hired after the effective date of this decision, when that in- 
dividual’s conviction becomes know. 


Il 


The violation of any provision in paragraph I of this order will 
result in the immediate and indefinite withdrawal of inspection 
services under Title I of the FMIA and under the PPIA. The term 
violate means a violation found upon a final decision in a formal 
adjudicatory proceeding before the Secretary of Agriculture or a 
conviction in a federal or state court. This shall not preclude the 
referral of any such violation to the Department of Justice for pos- 
sible criminal or civil proceedings. 


Ill 


If any provision of this order is declared to be invalid, such decla- 
ration shall not affect the validity of any other provision herein. 
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In re: Steve Aymetr. HPA Docket No. 151. Decided February 27, 
1984. 


Showing sore horses—Consent. 


Donald Tracy, for complainant. 
Edward Gordon, Brentwood, Tennessee, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This is an administrative proceeding under the Horse Protection 
Act as amended (15 U.S.C. et seq.), hereinafter “Act’’, instituted by 
a complaint filed by the Administrator, Animal and Plant Health 
Inspection Service (APHIS), United States Department of Agricul- 
ture, charging that respondent violated the Horse Protection Act, 
as amended. This consent order has been entered into between the 
parties under authority of the applicable Rules of Practice (7 CFR 
1.138). 

Respondent admits the jurisdictional allegations of the com- 
plaint, and waives further procedure under applicable Rules of 
Practice (7 CFR Part 1). Respondent and complainant consent to 
the issuance of this decision agreed upon between them for the pur- 
pose of settling this matter. 


FINDINGS OF FACT 


1. a. Respondent Steve Aymett is an individual who resides at 
1053 Green Valley Drive, Lewisburg, Tennessee. 

b. At all times material herein respondent was the trainer of 
the horses known as “Delight’s Desire”, ‘Moon Glo IIT” and “The 
Copy Cat”. 

2. Respondent, on or about August 25, 1978, entered and exhibit- 
ed “Delight’s Desire” as Entry No. 1121 in Class No. 68 at the Ten- 
nessee Walking Horse National Celebration at Shelbyville, Tennes- 
see. 

3. After showing in the above described class the horse was ex- 
amined by United States Department of Agriculture(USDA) veteri- 
narians. In the opinion of these veterinarian the horse was “sore” 
as that term is defined under the act, and in violation of the regu- 
lations under the Act. 

4. Respondent, on or about September 1, 1978, entered and exhib- 
ited “Moon Glo III” as Entry No. 1128 in Class No. 61 at the Ten- 
nessee Walking Horse National Celebration in Shelbyville, Tennes- 
see. 
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5. After showing in the above described class the horse was ex- 
amined by USDA Veterinarians and found to be sore and in viola- 
tion of the regulations under the Act. 

6. On or about June 6, 1981, respondent entered and exhibited 
“The Copy Cat” as Entry No. 228 in Class No. 19, at the Columbia 
Spring Jubilee in Columbia, Tennessee. 

7. After showing in the above described class the horse was ex- 
amined by USDA veterinarians and found to be sore. 

8. Respondent neither admits nor denies liability in this matter. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of a consent order, the following 
order is issued. 


ORDER 


Respondent is assessed a penalty of $3,000 payable by certified 
check or money order to the Treasurer of the United States, and 
forwarded to Donald A. Tracy, United States Department of Agri- 
culture, Office of the General Counsel, Room 2014, South Building, 
Washington, D.C. 20250, within thirty days of the effective date of 
this order. 

This order shall be effective upon service on respondent. 
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DISCIPLINARY DECISIONS 


In re: H. H. Mircuert Livestock Buyers Inc. anp Howarp Mitcu- 
ELL. P&S Docket No. 6138. Decided January 6, 1984. 


Operating while insolvent—Failure to pay when due—Preparing and issuing mis- 
leading invoices—Consent. 


Jory Hochberg, for complainant. 
Robert H. Roberts, Byrdstown, Tennessee, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the financial condition of the corpo- 
rate respondent does not meet the requirements of the act and that 
the respondent willfully violated the Act and the regulations issued 
thereunder (9 CFR 201.1 et seg.). This decision is entered pursuant 
to the consent decision provisions of the Rules of Practice applica- 
ble to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the Complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 


ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. H.H. Mitchell Livestock Buyers, Inc., hereinafter referred to as 
the corporate respondent, is a corporation organized and existing 
under the laws of the State of Tennessee. Its business mailing ad- 
dress is Box 66, Byrdstown, Tennessee 38549. 

2. The corporate respondent is, and at all times material herein 
was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer, 
buying and selling livestock in commerce for its own account. 

3. Howard Mitchell, hereinafter referred to as respondent 
Howard Mitchell, is an individual whose business mailing address 
is Box 66, Byrdstown, Tennessee 38549. 

4. Respondent Howard Mitchell is, and at all times material 
herein was: 
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(a) Vice President and Manager of the corporate respondent; 

(b) Owner of a substantial percentage of the outstanding stock 
issued by the corporate respondent; 

(c) Responsible for the direction, management and control of 
the corporate respondent; 

(d) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(e) A dealer within the meaning and subject to the provisions 
of the Act. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent H.H. Mitchell Livestock Buyers, Inc., its officers, di- 
rectors, agents and employees, directly or indirectly through any 
corporate or other device, and respondent Howard Mitchell, his 
agents and employees, directly or indirectly through any corporate 
or other device, shall cease and desist from: 

1. Operating as a dealer or a market agency subject to the Act 
while their current liabilities exceed their current assets; 

2. Issuing checks in payment for livestock purchased without 
having and maintaining sufficient funds on deposit and available 
in the account upon which such checks are drawn to pay such 
checks when presented; 

3. Failing to pay, when due, for livestock purchased; 

4. Engaging in any act, practice or course of business for the pur- 
pose of obtaining money from the purchasers of livestock by false 
or deceptive pretenses, or which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or 
sale of livestock; 

5. Misrepresenting to the purchaser of livestock, or aiding and 
assisting any person to misrepresent to the purchasers of livestock, 
the original purchase weights of such livestock; 

6. Preparing and issuing, or causing to be prepared and issued, in 
connection with the purchase or sale of livestock, invoices, billings, 
scale tickets, weight sheets or any other document showing false, 
inaccurate or misleading weight entries for such livestock; 

7. Collecting payment from the purchasers of livestock, or aiding 
and assisting any person to collect from the purchasers of livestock, 
on the basis of false, inaccurate or misleading invoices or billings. 





JOE VAN LITH 
Volume 43 Number 1 


Respondent H.H. Mitchell Livestock Buyers, Inc., and Howard 
Mitchell shall keep and maintain accounts, records and memoran- 
da which fully and correctly disclose the true nature of all transac- 
tions involved in their business subject to the Packers and Stock- 
yards Act, including scale tickets which show (1) the name and ad- 
dress of the person or entity performing the weighing; (2) the date 
of the weighing; (3) the names of the buyer or seller, or a designa- 
tion by which the buyer or seller may be readily identified; (4) the 
number of head and species; (5) the actual weight of the livestock; 
and (6) the name, initials or number of the person who weighed the 
livestock. 

Respondent H.H. Mitchell Livestock Buyers, Inc., is suspended as 
a registrant under the Act for a period of one hundred and twnety 
(120) days, and thereafter until it demonstrates that its current 
assets exceed its current liabilities. When respondent H.H. Mitchell 
Livestock Buyers, Inc., demonstrates that its current assets exceed 
its current liabilities, a supplemental order will be issued in this 
proceeding in accordance with the terms of this decision, terminat- 
ing the suspension after the expiration of the one hundred and 
twenty (120) day period. 

Respondent Howard Mitchell shall not engage in business as 
dealer, buying or selling livestock either for his own account or as 
the employee or agent of the vendor or purchaser, or as a market 
agency, buying or selling livestock on a commission basis, for a 
period of one hundred and twenty (120) days. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents. 


In re: Joe VAN Litn. P&S Docket No. 6172. Decided January 12, 
1984. 


Operating without bonding—Consent. 


Peter V. Train, for complainant. 
Dwaine L. Welch, Esq., Payette, Idaho, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondent wilfully violated 
the Act and the regulations issued thereunder (9 CRF § 201.1 et 
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seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the Complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 
and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Joe Van Lith, hereinafter referred to as the respondent, is an 
individual whose mailing address is 1611-1/2 Maple, Caldwell, 
Idaho 83605. 

2. Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account, and as a 


market agency to buy livestock in commerce on a commission 
basis. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Joe Van Lith, individually or through any corporate 
or other device, in connection with his activities subject to the 
Packers and Stockyards Act, shall cease and desist from engaging 
in any business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supple- 
mented, and the regulations, without filing and maintaining a rea- 
sonable bond or its equivalent, as required by the Act and the regu- 
lations. 

Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
regulations. When respondent demonstrates that he is in full com- 
pliance with such requirements, a supplemental order will be 
issued in this proceeding terminating this suspension. 





JAMES POWELL & DERRELL COFFMAN 
Volume 43 Number 1 


In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), re- 
spondent is assessed a civil penalty in the amount of Five Hundred 
Dollars ($500.00). 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


Complainant's Motion for Adoption of Proposed Decision, filed October 7, 1983, is 
hereby denied. 


In ve: JAMES POWELL AND DERRELL COFFMAN, d/b/a OLNEY LIVE- 
stock Auction. P&S Docket No. 6220. Decided January 5, 
1984. 


Failing to maintain custodial accounts—Failing to deposit to custodial accounts-— 
Misuse of funds issuing insufficient funds checks—Failure to pay when due—Sus- 
pension—Civil penalty—Consent. 

Roberta Swartzendruber, for complainant. 

Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. Sec 181 et seg.) by a complaint filed by the Adminis- 
trator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, alleging that the respondents wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR Sec. 
201.1 et seq.). This decision is entered pursuant to the consent deci- 
sion provisions of the Rules of Practice applicable to this proceed- 
ing (7 C.F.R. Sec. 1.138). 

The respondents admits the jurisdictional allegations in Para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit or deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 
such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. James Powell and Derrell Coffman, a partnership d/b/a Olney 
Livestock Auction, hereinafter referred to as respondents, have 
their principal place of business in Olney, Texas, and their business 
mailing address is P. O. Box 56, Olney, Texas 76374. 
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2. Respondents, at all times material herein, were: 

(a) Engaged in the business of conducting and operating the 
Olney Livestock Auction stockyard, Olney, Texas, a posted stock- 
yard under the Act; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for their own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce for their own ac- 
count. 

3. Respondent James Powell, at all times material herein, was 
registered with the Secretary of Agriculture as a dealer to buy and 
sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 


parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondents James Powell and Derrell Coffman, directly or 
through any corporate or other device, in connection with their 
business subject to the Packers and Stockyards Act, shall cease and 
desist from: 

1. Failing to maintain their “Custodial Account for Shippers’ 
Proceeds” in conformity with the provisions of Section 201.42 of the 
regulations (9 CFR Sec. 201.42); 

2. Failing to deposit in their “Custodial Account for Shippers’ 
Proceeds”, within the time prescribed by the regulations, an 
amount equal to the proceeds receivable from the sale of consigned 
livestock; 

3. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of their own or for any 
purpose other than the payment of lawful marketing charges and 
the remittance of net proceeds to shippers; 

4. Issuing checks to owners or consignors of livestock in payment 
of the net proceeds due from the sale of their livestock without 
having sufficient funds on deposit and available in the account 
upon which they are drawn to pay such checks when presented; 

5. Failing to remit to the owners or consignors of livestock, when 
due, the net proceeds derived from the sale of their livestock; 

6. Consigning livestock to any stockyard for sale under false or 
fictitiuos names; and 
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7. Exchanging or “swapping” checks with any real or fictitious 
person, company, partnership or corporate entity for the purpose of 
acquiring unauthorized bank credit by concealing the true amount 
of funds available in any checking or other bank account, or creat- 
ing a false “float” or balance in any such account. 

The respondents are suspended as registrants under the Act for a 
period of 14 days and thereafter until they demonstrate that the 
deficit in their “Custodial Account for Shippers’ Proceeds” has 
been eliminated. When the respondents demonstrate that the defi- 
cit has been eliminated, a supplemental order will be issued in this 
proceeding terminating this suspension after the expiration of the 
14 day period of suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. Sec. 213(b)), 
respondents are jointly and severally assessed a civil penalty in the 
amount of Ten Thousand Dollars ($10,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondents, provided howev- 
er, that the 14 day suspension period herein stated shall commence 
on January 16, 1984. 


In re: Corsica WESTERN STOCKYARDS INC., DALE VAN Wyk, VANS 
Livestock, Inc, AND Wiiuis G. Mouttet. P&S Docket No. 6148. 
Decided February 2, 1984. 


Operating while insolvent issuing insufficient funds checks—Failing to remit net 
proceeds when due—Misuse of funds—Suspension—Consent. 


James Schwartz, for complainant. 
Respondent, pro se. 


Decision of Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act, (7 U.S.C. § 181 et seq.), by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the financial condition of re- 
spondent Corsica Western failed to meet the requirements of the 
Act, and that the respondents willfully violated the Act and the 
regulations issued thereunder (9 CFR § 201.1 et seqg.). This decision 
is entered pursuant to the consent decision provisions of the Rules 
of Practice applicable to this proceeding (7 CFR § 1.138). 

Respondent Mouttet admits the jurisdictional allegations in para- 
graphs I and III of the complaint and specifically admits that the 
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Secretary has the jurisdiction in this matter, neither admits nor 

denies the remaining allegations, waives oral hearing and further 

procedure, and consents and agrees, for the purpose of settling this 

proceeding and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Respondent Corsica Western Stockyards, Inc., hereinafter re- 
ferred to as respondent Corsica Western, is a corporation organized 
and existing under the laws of the State of Nebraska, with its prin- 
cipal place of business located at Corsica, South Dakota. 

2. Respondent Corsica Western, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Corsica Western Stockyards, Inc. stockyard, a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commision 
basis at the stockyard; and 

(c) A market agency within the meaning of and subject to the 
Act. 

3. Willis G. Mouttet, hereinafter referred to a s respondent Mout- 
tet, is an individual whose mailing address is 9801 West Dodge, 
Omaha, Nebraska, 68114. 

4, Respondent Mouttet, at all times material herein, was: 

(a) Secretary and 40% owner of respondent Corsica Western; 

(b) Responsible, in combination with respondent Van Wyk, for 
the direction, management and control of respondent Corsica West- 
ern; and 

(c) A market agency within the meaning of and subject to the 
Act. 

5. Respondent Mouttet, at all times material herein, also con- 
ducted business through Ran-Farms Corporation. Respondent 
Mouttet, at all times material herein, was President and owner of 
Ran-Farmes Corporation, a corporation organized and existing 
under the laws of the State of Iowa, with its principal place of busi- 
ness located at Council Bluffs, lowa. Ran-Farms Corporation is not 
registered as a market agency or dealer under the Act. 


CONCLUSIONS 


Respondent Mouttet having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 
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ORDER 


Respondent Willis G. Mouttet, individually or as an officer, agent 
or employee of Respondent Corsica Western Stockyards, Inc., di- 
rectly or through any corporate or other device, in connection with 
his activities subject to the Packers and Stockyards Act, shall cease 
and desist from: 

1. Engaging in business as a market agency or dealer subject to 
the Act while his current liabilities exceed his current assets; 

2. Failing to maintain his Custodial Account for Shippers’ Pro- 
ceeds in strict conformity with the provisions of section 201.42 of 
the regulations (9 CFR § 201.42); 

8. Issuing checks to any person in payment of the net proceeds 
resulting from the sale of consigned livesteck without having and 
maintaining sufficient funds on deposit and available in the bank 
account upon which such checks are drawn to pay such checks 
when presented; 

4, Failing to transmit or deliver to the owners, shippers or con- 
signors of livestock, when due, the net proceeds resulting from the 
sale of their livestock; and 

5. Using funds received as proceeds from the sale of livestock 
sold on a commission basis for purposes of his own or for any pur- 
pose other than the payment of lawful marketing charges and the 
remittance of net proceeds to the owners, shippers or consignors of 
livestock. 

Respondent Mouttet shall keep and maintain accounts, records 
and memoranda which fully and correctly disclose all transactions 
involved in his business subject to the Act including: (1) a general 
ledger of accounts showing assets, liabilities, income, expenses and 
net worth; (2) an accounts receivable journal; and (3) a cash re- 
ceipts and disbursements journal. 

Respondent Mouttet shall not engage in business as a market 
agency or dealer subject to the Act for a period of three (3) years 
from the effective date of this order. 

The provisions of this order shall have the same force and effect 
as if entered after full hearing and shall become effective on the 
sixth day after service of this order on respondent Mouttet. 

Copies of this decision shall be served on the parties. 
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In Re: CiarK Mitts d/b/a BLoomFIELD Livestock. P&S Docket No. 
6211. Decided February 3, 1984. 


Obtaining money by false or deceptive pretenses—Misrepresenting purchase 
weights or prices—Making false or inaccurate entries in account of sales—Suspen- 
sion—Consent. 


Allan R. Kahan, for complainant. 
Respondent, pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Admimin- 
strator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, alleging that the respondent wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR § 201.1 
et seq.). This decision is entered pursuant to the consent decision 
provisions of the Rules of Practice applicable to this proceeding (7 
CFR § 1.138). 

The respondent admits the jurisdictional allegations in para- 
graph I of the complaint and specifically admits that the Secretary 
has jurisdiction in this matter, neither admits nor denies the re- 
maining allegations, waives oral hearing and further procedure, 


and consents and agrees, for the purpose of settling this proceeding 
and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Clark Mills, hereinafter referred to as the respondent, is an 
individual doing business as Bloomfield Livestock, and his business 
mailing address is Bloomfield, Nebraska 68718. 

(2) Respondent is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce on 
a commission basis and buying and selling livestock in commerce 
for his own account; and 

(b) Registered with the Secretary of Agriculture as a market 
agency to buy livestock in commerce on a commission basis and as 
a dealer to buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 
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ORDER 


Respondent Mills, his agents and employees, directly or indirect- 
ly, through any corporate or other device, shall cease and desist 
from: 

(1) Engaging in any act, practice or course of business for the 
purpose of obtaining money from the purchasers of livestock by 
false or deceptive pretenses, or which operates or would operate as 
a fraud or deceit upon any person in connection with the purchase 
or sale of livestock; 

(2) Misrepresenting to his principals or to other purchasers of 
livestock (a) his original or actual purchase weights or prices, or (b) 
true nature of all charges made for his services; 

(3) Making or causing to be made false, incorrect, or inaccurate 
entries in accounts of sale, buyer invoices, scale tickets, or any 
other documents evidencing or prepared in connection with the 
purchase or sale of livestock; 

(4) Issuing or causing to be issued accounts of sale, buyer in- 
voices, scale tickets or any other documents evidencing or prepared 
in connection with the purchase or sale of livestock, which fail to 
show the true and correct price and weight of such livestock, and 
all other facts necessary to show clearly and completely the true 
nature of each transaction; and 

(5) Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate or misleading weight or price entries on 
accounts of purchase, invoices or billings. 

Respondent Mills shall keep and maintain accounts, records and 
memoranda which fully and correctly disclose the true nature of 
all transactions involved in his business subject to the Packers and 
Stockyards Act, including accountings and invoices which show: (1) 
the true and correct purchase and sale prices of livestock; and (2) 
the true and correct purchase and sale weights of livestock. 

Respondent Mills is suspended as a registrant under the Act for 
a period of one hundred twenty (120) days. 

The provision of this order shall become effective on the sixth 
day after service of this order on the respondents. 

Copies of this decision shall be served upon the parties. 
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In re: Tommie TURNER JR. INC., AND TOMMIE TURNER, JR. P&S 
Docket No. 6226. Decided February 3, 1984. 


Engaging in business without proper bonding—Suspension—Consent. 


Peter V. Train, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seg.) by a complaint filed by the Acting Ad- 
ministrator, Packers and Stockyards Administration, United States 
Department of Agriculture, alleging that respondent Tommie 
Turner, Jr., wilfully violated the Act and the regulations issued 
thereunder (9 CFR § 201.1 et seg.). The complaint was subsequently 
amended to include Tommie Turner, Jr., Inc., as a respondent. This 
decision is entered pursuant to the consent decision provisions of 
the Rules of Practice applicable to this proceeding (7 CFR § 1.138). 

The respondents admit the jurisdictional allegations in para- 
garph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waive oral hearing and further procedure, and con- 
sent and agree, for the purpose of settling this proceeding and for 


such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Tommie Turner, Jr., Inc., hereinafter referred to as the corpo- 
rate respondent, is a corporation whose mailing address is Route 1, 
Pink Hill, North Carolina 28572. 

2. The corporate respondent is, and at all times material herein 
was: 
(a) Engaged in the business of buying and selling livestock in 
commerce for its own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for its own account. 

3. Tommie Turner, Jr., hereinafter referred to as the individual 
respondent, is an individual whose business mailing address is 
Route 1, Pink Hill, North Carolina 28572. 

4. The individual respondent is, and at all times material herein 
was: 
(a) President of the corporate respondent; 

(b) Owner of 100 percent of the corporate stock issued by the 
corporate respondent; and 
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(c) Responsible for the direction, management and control of 
the corporate respondent. 


CONCLUSIONS 


The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Tommie Turner, Jr., Inc., its officers, directors, 
agents and employees, and respondent Tommie Turner, Jr., his 
agents and employees, directly or through any corporate or other 
device, in connection with their activities subject to the Packers 
and Stockyards Act, shall cease and desist from engaging in busi- 
ness in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended and supplemented, and the 
regulations, without filing and maintaining a reasonable bond or 
its equivalent, as required by the Act and the regulations. 

The corporate respondent is suspended as a registrant under the 
Act until such time as it complies fully with the bonding require- 
ments under the Act and the regulations. When respondent demon- 
strates that it is in full compliance with such bonding require- 
ments, a supplemental order will be issued in this proceeding ter- 
minating this suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
Tommie Turner Jr., Inc., and Tommie Turner, Jr., are jointly and 
severally assessed a civil penalty in the amount of one thousand 
dollars ($1,000.00). 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 


In re: Larry J. OLDENBURGER d/b/a Mip-lowa HoG MARKETS AND 
Mip-Iowa FEEDER Pic Auction. P&S Docket No. 6234. Decided 


February 3, 1984. 


Engaging In business while insolvent—Issuing insufficient funds checks—Failure 
to pay when due—Failure to pay full price—Suspension—Consent. 


Roberta Swartzendruber, for complainant. 
Respondent, pro se. 
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Decision by Victor W. Palmer, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department 
of Agriculture, alleging that the respondent wilfully violated the 
Act and the regulations issued thereunder (9 CFR 201.1 et seq.). 
This decision is entered pursuant to the consent decision provisions 
of the Rules of Practice applicable to this proceeding (7 CFR 1.138). 

The respondents admit the jurisdictional allegations in para- 
graph I of the complaint and specifically admit that the Secretary 
has jurisdiction in this matter, neither admit nor deny the remain- 
ing allegations, waives oral hearing and further procedure, and 
consent and agrees, for the purpose of settling this proceeding and 
for such purpose only, to the entry of this decision. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(1) Larry J. Oldenburger, hereinafter referred to as the respond- 
ent, is an individual who at all times material herein was doing 
business as Mid-lowa Hog Markets and Mid-Iowa Feeder Pig Auc- 
tion. His principal places of business were at Hampton, Iowa, and 
Parkersburg, Iowa. Respondent’s present mailing address is 17 
Chickasaw Street, Nashua, Iowa 50658. 

(2) Respondent, at all times material herein, was: 

(a) Engaged in the business of conducting and operating the 
Mid-Iowa Feeder Pig Auction stockyard, a posted stockyard under 
the act, hereinafter referred to as the stockyard; 

(b) Engaged in the business of selling livestock on a commis- 
sion basis at the stockyard, and buying and selling livestock in 
commerce for his own account; and 

(c) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis, and as 
a dealer to buy and sell livestock in commerce for his own account. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision 
will be entered. 


ORDER 


Respondent Oldenburger, his agents and employees, directly or 
through any corporate or other device, in connection with his busi- 





DREXEL CONLEY & ROBERT CONLEY 
Volume 43 Number 1 


ness operations subject to the Packers and Stockyards Act, shall 
cease and desist from: 

(1) Engaging in business as a dealer or market agency while his 
current liabilities exceed his current assets; 

(2) Issuing checks in payment for livestock without having suffi- 
cient funds to pay such checks on deposit and available in the bank 
account(s) from which such checks are to be paid, 

(3) Failing to pay, when due, the full purchase price of livestock; 
and 

(4) Failing to pay the full purchase price of livestock. 

Respondent Oldenburger is suspended as a registrant under the 
Act for a period of seven months and thereafter until he demon- 
strates that he is no longer insolvent. When the respondent demon- 
strates that he is no longer insolvent, a supplemental order will be 
issued in this proceeding terminating this suspension after the ex- 
piration of the seven month period of suspension. 

The provisions of this Order shall become effective on the sixth 
day after service of this Order on the respondent. 

Copies of this decision shall be served upon the parties. 


In re: DREXEL CONLEY AND Rosert L. Contey. P&S Docket No. 
6228. Decided February 8, 1984. 


Issuing insufficient funds checks—Failure to pay when due—Issuing false weight 
entries—Suspension—Consent. 


Barbara Harris, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
CONSENT DECISION 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.) by a complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that respondent Drexel Conley’s fi- 
nancial condition does not meet the requirements of the Act and 
that respondents Drexel Conley and Robert L. Conley wilfully vio- 
lated the Act and regulations issued thereunder (9 C.F.R. § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent Drexel Conley admits the jurisdictional allegations 
in paragarph I of the complaint and specifically admitted that the 
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Secretary has jurisdiction in this matter, neither admitted nor 

denied the remaining allegations, waives oral hearing and further 

procedure, and consents and agrees, for the purpose of settling this 

proceeding and for such purpose only, to the entry of this decision. 
The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Drexel Conley, doing business as Conley Cattle, is an individ- 
ual whose business mailing address is 1631 Donelwal Drive, Lexing- 
ton, Kentucky 40511. 

2. Respondent Drexel conley, at all times material herein, was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


Respondent Drexel Conley having admitted the jurisdictional 
facts and the parties having agreed to the entry of this decision, 
such decision will be entered. 


ORDER 


Respondent Drexel Conley, his agents and employees, directly or 
through any corporate or other device, in connection with his oper- 
ations subject to the Packers and Stockards Act, shall cease and 
desist from: 

1. Issuing checks in payment for livestock purchases without 
having and maintaining sufficient funds on deposit and available 
in the bank account upon which such checks are drawn to pay such 
checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock. 

3. Engaging in any act, practice or course of business for the pur- 
pose of obtaining money from the purchasers of livestock by false 
or deceptive pretenses, or which operates or would operate as a 
fraud or deceit upon any person in connection with the purchase or 
sale of livestock; 

4. Misrepresenting to his principals, customers, or other purchas- 
ers of livestock from respondent the original or actual purchase 
weights of livestock; 

5. Preparing and issuing or causing to be prepared or issued, in 
connection with the purchase or sale of livestock, accounts of pur- 
chase, invoices, billings, scale tickets or any other document show- 
ing false, inaccurate, or misieading weight entries for such live- 
stock; and 
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6. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate or misleading accounts of purchase, in- 
voices or billings. 

Respondent Drexel Conley is suspended as a registrant under the 
Act for a period of (6) months and thereafter until he demonstrates 
that he is no longer insolvent. When respondent demonstrates that 
he is no longer insolvent, a supplemental order will be issued ter- 
minating the suspension after the expiration of the six month 
period. 

The provisions of this order shall become effective on the sixth 
day after service of this order on respondent Drexel Conley. 

Copies of this decision shall be served upon the parties. 


In re: DONALD SeErTER and Davip Espet. P&S Docket No. 6149. De- . 
cided February 22, 1984. 


Obtaining money under false pretenses—Misrepresenting purchase price—Issuing 
false or misleading information—Suspension—Civil penalty—Consent. 


Allan R. Kahan, for complainant. 
David P. Barrett, Brookville, Indiana, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT DONALD SEITER 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.), by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.138). 

Respondent Donald Seiter admits the jurisdictional allegations in 
paragraphs I(a) and I(b) of the Complaint and specifically admits 
that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and fur- 
ther procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this deci- 
sion. 

The complainant agrees to the entry of this decision. 
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FINDINGS OF FACT 


1. Donald Seiter, hereinafter referred to as respondent Seiter, is 
an individual doing business as Donald Seiter Livestock, and whose 
mailing address is Rural Route #4, Brookville, Indiana 47012. 

2. Respondent Seiter is, and at all times material herein was: 

(a) Engaged in the business of buying and selling livestock in 
commerce for his own account, and buying livestock in commerce 
on a commission basis; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


CONCLUSIONS 


Respondent Seiter having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent Seiter, his agents and employees, directly or through 
any corporate or other device, shall cease and desist from: 

1. Engaging in any act, practice or course of business for the 
purpose of obtaining money from the purchasers of livestock by 
false or deceptive pretenses, or which operates or would operate as 
a fraud or deceit upon any person in connection with the purchase 


or sale of livestock; 

2. Misrepresenting to his principals the actual purchase prices 
of livestock purchased on a commission or agency basis, the origin 
or source of such livestock, the manner in which such livestock was 
purchased, and the true nature of the charges made for his buying 
services. 

3. Preparing and issuing, or causing to be prepared and issued, 
accounts of purchase, buyer invoices, billing, scale tickets or any 
other document prepared in connection with the purchase or sale 
of livestock, showing false, inaccurate or misleading information 
concerning such livestock transaction or failing to show clearly and 
completely the true nature of each such transaction; and 

4. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate or misleading entries on accounts of pur- 
chase, invoices or billings. 

Respondent Seiter is assessed a civil penalty in the amount of 
Ten Thousand Dollars ($10,000.00). The payment of Seven Thou- 
sand Five Hundred Dollars ($7,500.00) shall be suspended provided 
that for a period of five (5) years from the effective date of this 
order, respondent shall not violate the cease and desist provisions 
of this order. 
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Respondent Seiter is suspended as a registrant under the Act for 
a period of 150 days. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 


In re: Doyce E. Mutuis and DonaLp KENNEDy. P&S Docket No. 
6108. Decided February 24, 1984. 


Short weighing consigned livestock—Issuing false accounts of sales consignors— 
Invoicing on short weights—Failure to print and issue scale tickets—Suspension— 
Decision. 


Respondent failed to properly weigh and record weights of livestock consigned to 
them as a market agency for sale. They issued erroneous accounts of sales, invoices, 
and billings. Respondents had purchased this business after the initial investigation 
and was dependent upon the integrity of the weigh master that was kept on after 
respondent purchased the business. These first violations were considered ‘“negli- 
gent and careless” so the respondents were ordered to cease and desist violating the 
Act, and are suspended for 20 days. 


Joann Swartz, for complainant. 
Milton Harrison, Eastman Georgia, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER 


This administrative proceeding was instituted under the Packers 
and Stockyards Act (7 U.S.C. § 181 et seq.), by a complaint filed by 
the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture. The complaint alleges that in 
violation of the Act and the regulations thereunder (9 CFR § 201.1 
et seq.), respondents, a market agency, short-weighed consigned 
livestock, issued erroneous accounts of sale to consignors, and in- 
voiced and collected from buyers on the basis of the short-weights; 
and weighed livestock while their scale was not in proper balance 
and failed to print and issue scale tickets as required by the regula- 
tions. 

Respondents, in their answer, deny all allegations of the com- 
plaint except that they admitted jurisdiction and their failure to 
issue scale tickets. 

I conducted an oral hearing on the issues in Macon, Georgia, on 
December 7, 1983. Complainant was represented by Joanne I. 
Schwartz, Office of the General Counsel, United States Department 
of Agriculture, Washington, D. C. Respondents were represented by 
Milton Harrison, Esquire, 202 Norman Avenue, Eastman, Georgia. 
Briefing was completed on December 22, 1983. 
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Upon consideration of the record evidence and the briefs filed, I 
have found that respondents did violate the Act by their short- 
weighing hogs and failing to print and issue scale tickets. 

Accordingly, a cease and desist order is being issued to preclude 
future violations and respondents’ registration shall be suspended 
for 20 days in keeping with the Department’s sanction policy. 


FINDINGS OF FACT 


1. Respondents, Doyce E. Mullis and Donald Kennedy, are part- 
ners who do business as Dodge County Livestock Market, 300 
Dodge Avenue, S.E., Eastman, Georgia 31023. Respondents are, and 
at all times material were: 

a. Engaged in the business of conducting and operating the 
Dodge County Livestock Sales Barn, Inc., a stockyard posted under 
and subject to the provisions of the Act; 

b. Engaged in the business of selling livestock in commerce on 
a commission basis; and 

c. Registered with the Secretary of Agriculture as a market 
agency to sell livestock and as a dealer to buy and sell livestock. 

2. On November 30, 1982, at 10:00 a.m., an investigator employed 
by the U. S. Department of Agriculture arrived at respondents’ 
business premises to investigate their weighing practices. He ob- 
served their weighmaster, now deceased, weighing in drafts of hogs 
to be sold by respondents on consignment later that day. The 
weighmaster did not print and issue scale tickets as the scale was 
equipped to do and the regulations require; instead, he manually 
recorded the weights on the accounts of sale. The investigator 
made his presence known to the weighmaster and checked the 
scale for accuracy. He found it was back-balanced by six pounds. 
He then located 14 groups of hogs that had been previously 
weighed as 14 drafts which were not near food or water, and he 
reweighed them. 

3. Of the 14 drafts of hogs reweighed by the Department’s inves- 
tigator, one showed no difference in weight and another weighed 15 
pounds less than recorded by the weighmaster. The remaining 12 
drafts showed 5 that were just 5 pounds more than the weights re- 
corded by the weighmaster, 4 that were 10 pounds more, 2 that 
were 15 pounds more, and 1 that was 20 pounds more. 

4. Respondents’ scale depicted weights by 5 pound gradations, - 
which permits a 5 pound variance to occur through differences of 
only a few ounces between weighings. Complainant, therefore, has 
proven that 7 of the 14 drafts were underweighed which resulted in 
respondents’ issuance of erroneous accounts of sale and invoices 
and underpayments to consignors. 
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5. The scale itself was tested by State of Georgia officials one day 
subsequent to the November 30, 1982 investigation by Agriculture 
and was found to be accurate. 

6. Respondent Doyce E. Mullis was the consignor of 5 of the 14 
drafts which were reweighed. His hogs were underweighed and he 
was underpaid, by 5 pounds in respect to 2 of the drafts, by 10 
pounds in respect to another, and 15 pounds in respect to the fifth 
draft. 

7. Both respondents are respected members of their community 
and hold elected public offices. 

8. Respondents purchased the business approximately one year 
before the November 30, 1982 investigation, and had relied upon 
the expertise of the weighmaster then employed at the market, 
now deceased, who was Pastor of a local church, and whose reputa- 
tion was without blemish. 

9. Approximately $50.00 was underpaid to consignors by sellers 
as a result of the respondents’ proven short-weighing of hogs. 

10. This was respondents’ first offense. 


CONCLUSION 


Respondents violated the Act and pertinent regulations by fail- 
ing to properly weigh and record weights of livestock consigned to 
them as a market agency for sale. Their issuance of erroneous ac- 
counts of sale, invoices and billings was in further violation of the 
Act and the regulations. 

Even though these are their first violations and appear to be 
“negligent and careless violations” rather than “intentional and 
flagrant” ones, well-established Departmental policy requires the 
imposition of a sanction in addition to the issuance of a cease and 
desist order. The quoted distinction between the kinds of violations 
was acknowledged in Butz v. glover Livestock Commission Co., 411 
U.S. 182, 185, 187 (1973), which upheld the Secretary’s right to 
impose a 20 day suspension even though the violations were not 
“intentional and flagrant.” 

A suspension for 20 days likewise appears to be the appropriate 
and reasonable sanction to be imposed under the Department’s 
sanction policy as it has application to the factual findings in this 
proceeding. 


ORDER 


Respondents Doyce E. Mullis and Donald Kennedy, individually, 
in partnership, directly or indirectly, through any corporate or 
other device, shall cease and desist from: 

1. Weighing livestock at other than its true and correct weight; 
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2. Issuing accounts of sale, buyer invoices, and-scale tickets on 
the basis of false and incorrect weights; 

3. Collecting the purchase price of livestock on the basis of 
false and incorrect weights; 

4. Paying the consignors, owners, and sellers of livestock on 
the basis of false and incorrect weights; and 

5. Failing to operate livestock scales owned or controlled by the 
respondents in accordance with the regulations under the Act, in- 
cluding section 201.73-1 INSTRUCTIONS FOR WEIGHING LIVE- 
STOCK (9 CFR 201.73-1). 

Respondents shall keep accounts, records and memoranda which 
fully and correctly disclose all transactions involved in its business 
subject to the Packers and Stockyards Act, including scale tickets, 
accounts of sale, buyers invoices which show the true and correct 
weight of livestock sold by the respondents on a weight basis. 

Respondents are suspended as registrants under the Act for a 
period of twenty (20) days. 

This Decision will become final without further proceedings 
thirty-five (35) days after service on respondents unless appealed to 
the Secretary by a party to the proceeding within thirty (30) days 
after service as provided in section 1.145 of the Rules of Practice (7 
CFR § 1.145). 


In re: GEORGE W. SAYLER, Jr. P&S Docket No. 5753. Decided Janu- 
ary 12, 1984. 


Thomas Heinz, for complainant. 
Albert W. Schimell, Pittsfield, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
REMAND ORDER 


Pursuant to the order filed on December 21, 1983, by the United 
States Court of Appeals for the Seventh Circuit in Saylor v. U.S. 
Department of Agriculture, No. 83-1314, this case is hereby re- 
manded to Administrative Law Judge William J. Weber for further 
proceedings, including the reopening of the hearing, if appropriate, 
in accordance with the opinion of the court. 
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In re: Jack L: Lee. P&S Docket No. 6170. Decided January 12, 1984. 


Peter Train, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On November 10, 1983, an order was issued in the above-cap- 
tioned matter, which, inter alia, suspended respondent as a regis- 
trant under the Act until such time as he complied fully with the 
bonding requirements under the Act and the regulations. 

Complainant has advised that respondent is now in compliance 
with the bonding requirements of the Act and the regulations and 
has requested termination of the suspension provision of the Order. 
Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued November 10, 1983, is terminated. The order shall 
remain in full force and effect in all other respects. 


In re: Matres Livestock AucTION MARKET, INC., PHILLIP MATTES 
Sr., and Puiwuire Mattes, Jr. P&S Docket No. 5911. Decided 
February 2, 1984. 


Peter Train, for complainant. 
Frank L. Nikalay, Colby, Wisconsin, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On April 12, 1982, an order was issued in the above-captioned 
matter which, inter alia, suspended respondent Mattes Livestock 
Auction Market, Inc., as a registrant under the Act for a period of 
twenty-one days and thereafter until it demonstrates that the defi- 
cit in its “custodial account for shippers’ proceeds” has been elimi- 
nated. 

Respondent Mattes Livestock Auction Market, Inc., has demon- 
strated that the deficit in its custodial account has been eliminated. 
Therefore, complainant has requested that the suspension provi- 
sion of the order issued April 12, 1982, be terminated. Accordingly, 

IT IS HEREBY ORDERED that the suspension of respondent 
Mattes Livestock Auction Market, Inc., is terminated. The order, 
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including the provision suspending respondent Philip Matte, Jr., 
should remain in effect in all other respects. 


In re: JAMES PowELL and DERRELL CoFFMAN d/b/a OLNEY LIVE- 
stock Auction. P&S Docket No. 6220. Decided February 2, 
1984. 


Roberta Swartzendruber, for complainant. 
Royce Adkins, Haskill, Texas, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 
SUPPLEMENTAL ORDER 


On January 5, 1984, an order was issued in the above-captioned 
matter, which, inter alia, suspended respondents as registrants 
under the Act until they demonstrate that the deficit in their “Cus- 
todial Accounts for Shippers’ Proceeds’ has been eliminated. 

Complainant has now received information that the deficit in the 
respondents’ “Custodial Account for Shippers’ Proceeds” has been 
eliminated. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the 
order issued January 5, 1984, is terminated. The order shall remain 
in full force and effect in all other respects. 


In re: DoNALD SErTER and Davin Espet. P&S Docket No. 6149. De- 
cided February 22, 1984. 


Obtaining money under false pretenses—Misrepresenting purchase price—Issuing 
false or misleading information—Suspension—Consent. 


Allan R. Kahan, for complainant. 
David P. Barrett, Brookville, Indiana, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 
CONSENT DECISION WITH RESPECT TO DAVID ESPEL 


This proceeding was instituted under the Packers and Stockyards 
Act (7 U.S.C. § 181 et seq.), by a Complaint filed by the Administra- 
tor, Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, alleging that the respondents wilfully violated 
the Act and the regulations issued thereunder (9 CFR § 201.1 et 
seq.). This decision is entered pursuant to the consent decision pro- 
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visions of the Rules of Practice applicable to this proceeding (7 CFR 
§ 1.188). 

Respondent David Espel admits the jurisdictional allegations in 
paragraphs I(c) and I(d) of the Complaint and specifically admits 
that the Secretary has jurisdiction in this matter, neither admits 
nor denies the remaining allegations, waives oral hearing and fur- 
ther procedure, and consents and agrees, for the purpose of settling 
this proceeding and for such purpose only, to the entry of this deci- 
sion. 

The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. David Espel, hereinafter referred to as respondent Espel, is an 
individual who, at all times material herein, was employed as a sal- 
aried livestock buyer by a packer subject to the Act. Respondent’s 
mailing address is 10396 Faske Drive, Cincinnati, Ohio 45231. 

2. Respondent Espel is, and at all times material herein was: 

(a) Engaged in the business of buying livestock in commerce 
for slaughter for Juengling Commodities Corporation, a packer sub- 
ject to the Act, and buying and selling in commerce for his own ac- 
count; and 

(b) Registered with the Secretary of Agriculture as a dealer to 
purchase livestock for slaughter only as the employee of Juengling 
Commodities Corporation. 


CONCLUSIONS 


Respondent Espel having admitted the jurisdictional facts and 
the parties having agreed to the entry of this decision, such deci- 
sion will be entered. 


ORDER 


Respondent Espel, his agents employees, directly or through any 
corporate or other device, shall cease and desist from: 

1. Engaging in any act, practice or course of business for the 
purpose of obtaining money from the purchasers of livestock by 
false or deceptive pretenses, or which operates or would operate as 
a fraud or deceit upon any person in connection with the purchase 
or sale of livestock; 

2. While employed as a buyer for any packer subject to the 
Act, buying or selling livestock for his own dealer account or for 
any person other than his employer; 

3. While employed as a buyer for any packer subject to the 
Act, directly or indirectly selling livestock, in which he has an own- 
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ership or financial interest, to such packer without disclosing to his 
employer his interest in the livestock; 

4. Preparing and issuing, or causing to be prepared and issued, 
accounts of purchase, buyer invoices, billings, scale tickets or any 
other document prepared in connection with the purchase or sale 
of livestock, showing false, inaccurate, or misleading information 
concerning such livestock transaction, or failing to show clearly 
and completely the true nature of each such transaction; and 

5. Collecting payment from the purchasers of livestock on the 
basis of false, inaccurate, or misleading entries on accounts or pur- 
chase, invoices or billings. 

Respondent Espel is assessed a civil penalty in the amount of 
Five Thousand Dollars ($5,000.00). The payment of the entire civil 
penalty shall be suspended provided that for a period of five (5) 
years from the effective date of this order, respondent shall not vio- 
late the cease and desist provisions of this order. 

Respondent Espel is suspended as a registrant under the Act for 
a period of 90 days. 

The provisions of this order shall become effective on the sixth 
day after service of this order on the respondent. 
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REPARATION DECISIONS 


In re: DEAN Rowse and HELEN Rowss v. PLatre VALLEY LIVESTOCK 
Inc. P&S Docket No. 5778. Decided February 3, 1984. 


Failure to pay—Decision. 

Respondent sold 108 cows at it’s auction and wrongfully retained some proceeds on 
account of a preexisting debt of the consignor and wrongfully paid other proceeds to 
another. Respondent knew or should have known from past dealings with the con- 
signor that the livestock had not been paid for, and that complainant was entitled 
to payment of proceeds from the sale of the cows, since consignor had issued worth- 
less check to the complainant as payment for the cows. 


Richard A. Cochier, Geneva, Nebraska, for complainant. 
Robert M. Cook, Norfolk, Nebraska, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. § 181 et seqg.), begun by a 
Complaint received March 13, 1980, alleging in substance that re- 
spondent Platte Valley sold 108 cows at its auction on February 27, 
1980, and wrongfully retained some proceeds on account of a pre- 
existing debt of the consignor and wrongfully paid other proceeds 


to another. It was further alleged, in substance, that Platte Valley 
knew or should have known, based on prior dealings with the 
person who had consigned the 108 cows, Mr. Ken Kaba of Hoxie, 
Kansas, that such livestock had not been paid for by Mr. Kaba and 
that its retention of proceeds and its payment of proceeds to an- 
other would cause a failure of payment to complainants, who had 
sold the livestock to Mr. Kaba. It was further alleged that com- 
plainant Dean Rowse had received two checks from Mr. Kaba on 
February 21, 1980, which were subsequently dishonored and re- 
turned due to insufficient funds, in purported payment for these 
108 cows. The amount claimed was $57,184.22. 

Copies of the complaint, and of the investigation report prepared 
by the Packers and Stockyards Administration of this Department 
and filed in this proceeding pursuant to the Rules of Practice, were 
served on respondent on May 22, 1980. A copy of the investigative 
report was served on complainants on the same date. Respondent 
filed an answer on June 9, 1980. On September 24, 1980, complain- 
ants filed a request that a supplemental investigation be conducted 
by a pleading captioned “Request for Agency Assistance.” This re- 
quest was denied by the then presiding officer, John J. Casey, on 
January 28, 1981, rightly we find, for reasons stated therein. 
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Three letters with accompanying documents were submitted, on 
behalf of the complainants, on May 20, 22, and 29, 1981, respective- 
ly. The documents so submitted were related to a reparation com- 
plainant filed against respondent Platte Valley by one Dennis 
Rezac on February 19, 1980, and to a criminal prosecution of Mr. 
Kaba which arose out of the issuance the insufficient fund checks 
to complainant Dean Rowse on February 21, 1980. A pleading in 

‘the nature of a motion for summary judgment captioned ‘Com- 
plainants’ Request For A Favorable Decision” was received on 
June 4, 198, and denied by the then presiding officer, John J. 
Casey, on June 24, 1981, rightly we find, for reasons stated therein. 
The documents submitted with the above-mentioned letters were 
not considered in deciding this proceeding. Instead consideration 
was given to more fully authenticated copies or substitute docu- 
ments which were admitted as exhibits during the oral hearing. 

An oral hearing was held before Eric Paul of the Office of the 
General Counsel of the Department, on September 15 and 16, 1981, 
in Scottsbluff, Nebraska. Complainants were represented by Rich- 
ard A. Koehler, Esq., of Geneva, Nebraska. Respondent was repre- 
sented by Robert M. Cook, Esq., of Norfolk, Nebraska, and by Mi- 
chael J. Javaronak, Esq., of Gering, Nebraska. Four witnesses testi- 
fied. Twenty exhibits were received at the oral hearing. The record 
was kept open for the taking and submission of the deposition of 
Ken Kaba; and for the taking and submission of the deposition of 
Lawrence Kramer, President of the First National Bank of Atkin- 
son. The deposition of Mr. Kaba, taken on November 5, 1981, was 
received on January 8, 1982. The deposition of Daniel L. Kramer, 
Executive Vice President of the First National Bank of Atkinson, 
which was taken in lieu of that of Lawrence Kramer on November 
9, 1981, was received along with 14 deposition exhibits on Decem- 
ber. 1, 1981. Thereafter the record was closed, and the parties filed 
briefs. The final brief was received on March 19, 1982. Each brief 
was served on the party other than the one filing it. 

Reference to testimony at the hearing will be by transcript page 
(Tr. ___). Reference to testimony on deposition will be by deposi- 
tion page (Dep. ___). Exhibits will be noted as complainant’s ex- 
hibit (CX. ), “court” exhibits (CTX ), deposition exhibits 
(DX. ___) or investigation report exhibits (IRX —__), respectively. 
“Court” exhibits are those exhibits produced by respondent at the 
direction of the presiding officer in conformity with complainant’s 
prior written request for the issuance of a subpoena duces tecum, a 
request that inadvertently was not granted prior to the oral hear- 
ing. 
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FINDINGS OF FACT 


1. Complainants Dean Rowse and his wife Helen Rowse at all 
times material herein operated a ranch located in Holt County 
near Ewing, Nebraska. 

2. Respondent Platte Valley Livestock, Inc., a Nebraska corpora- 
tion, at all times material herein was doing business as Platte 
Valley Livestock Auction, and was engaged in business as a market 
agency buying and selling livestock on commission, operating on a 
posted stockyard of the same name at Gering, Nebraska, and so 
registered with the Secretary under the Act. 

3. On February 27, 1980, respondent sold 108 cows consigned by 
one Ken Kaba for, after the usual deductions including a commis- 
sion of $692.80, a net proceeds of $57,184.33. 

4. On the next day, February 28, 1980, respondent applied 
$19,527.00 of the net proceeds to a pre-existing debt of Mr. Kaba to 
respondent, and paid the balance, $37,657.33, to one Dale Van Wyk, 
not a party herein, on account of a pre-existing debt of Mr. Kaba to 
Mr. Van Wyk. 

5. Complainants had sold the 108 cows to Mr. Kaba on February 
20 and 21, 1980, and had received worthless checks in purported 
payment for them. 

6. On February 28, 1980, the day respondent disposed of the pro- 
ceeds of the sale of the 108 cows, respondent possessed brand in- 
spection papers showing complainant Dean Rowse as “seller” and 
Mr. Kaba as “buyer” of the 108 cows, and knew that Mr. Kaba 
had, shortly before then, bought other livestock from respondent, 
from Mr. Van Wyk, and from one Dennis Rezac, and had in each 
instance failed to pay for them. 

7. Respondent advised Mr. Kaba of its intended application of the 
net proceeds on February 28, 1980, before such application, but did 
not then inquire whether Mr. Kaba had paid Mr. Rowse for the 108 
cows. 

8. The complaint was filed within 90 days of accrual of the cause 
of action alleged therein. 


CONCLUSION 


On January 19, 1980, 159 head of cattle were sold at the respond- 
ent’s Saturday sale for a gross proceeds of $77,129.93 and a net pro- 
ceeds, after the usual deductions, of $75,798.93. The livestock had 
been consigned by one Ken Kaba, not a party herein, through his 
agent Mike Bamrick. Respondent, in addition to the usual deduc- 
tions, applied $35,527.00 on account of a pre-existing debt of Mr. 
Kaba for cattle purchased at a sale on January 9, 1980 (Tr. 39, 42- 
48, 24-219; CX 2, CTXs 9a, 10, 11), and issued its check No. 102520 
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in the amount of $40,271.93 payable to Ken Kaba (CX 2; Tr. 35-39). 
Respondent subsequently stopped payment on that check No. 
102520 (Tr. 71, 224-225; CTX 1). 

Shortly after that the Rezac brothers, not parties herein, visited 
respondent’s place of business and demanded payment for the same 
159 steers, asserting that they had sold them to Mr. Kaba and had 
not been paid. On February 19, 1980, Dennis Rezac filed a repara- 
tion complaint with the Secretary claiming $75,798.93, the amount 
of the net proceeds of the January 19, 1980, sale of the 159 steers, 
from respondent Platte Valley (Tr. 43-45). 

On February 16, 1980, Ken Kaba entered into an agreement to 
purchase 108 cows from complainants. The cattle were picked up at 
the Rowse ranch by Mike Bamrick’s trucks on February 20 and 21, 
1980. Mr. Kaba was present at the delivery of the second load and 
issued two checks payable to Dean Rowse in purported payment for 
the 108 cows. Both checks, one in the amount of $44,400.00 for 69 
pregnant cows and the second in the amount of $17,280.00 for 39 
open cows, were deposited in complainants’ checking account at the 
First National Bank of Atkinson, Nebraska, on February 22, 1980 
(Tr. 93-96; Kramer Dep. 29, 33; Kaba Dep. 4; IRX 2a, 2b). 

Complainants had pledged the 108 cows as collateral securing 
various promissory notes to the First National Bank of Atkinson 
under a properly filed security agreement dated December 20, 1970 
(Kramer Dep. 5-6, DX 9). Complainants had not sought specific ad- 
vance approval for their sale to Mr. Kaba, but a bank officer, Mr. 
Daniel L. Kramer, had given a prior general verbal authorization 
to complainant Dean Rowse for the selling of livestock subject to 
that agreement (Kramer Dep. 47). Moreover, it was the standard 
practice of this bank to release livestock covered by such security 
agreements upon their sale and the payment of proceeds to the 
bank without filing notices of such release with the security agree- 
ment on file at the Holt County Courthouse in O’Neill, Nebraska 
(Kramer Dep. 5-6, 12). 

On February 22, 1980, when the Kaba checks were deposited in 
the Rowse checking account, a check was drawn on this account in 
the amount of $46,588.48, check No. 4976, payable to the same 
bank (Tr. 96; Kramer Dep. 2-3; DX 1). The. bank accepted this 
check as a payment which released the bank’s interest in the 108 
cows. (Kramer Dep. 7). 

On February 27, 1980, the 108 cows, which had been trucked by 
Mike Bamrick to respondent’s auction market, were sold by re- 
spondent bringing a net proceeds of $57,184.33 after the usual de- 
ductions including a commission of $692.80 (CTX 4). Respondent’s 
president, Gene Lenhart, was aware prior to this sale that the 
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brand inspection papers listed Dean Rowse as “seller” and Ken 
Kaba as “buyer” of the consigned livestock, and that Mr. Kaba had 
recently failed to pay for livestock purchased from respondent, 
from Dale Van Wyk, and from Dennis Rezac in separate transac- 
tions (Tr. 53-54, 155-157, IRX 2b). (See also testimony of Gene Len- 
bardt on cross-examination during presentation of respondent’s 
case at Tr. 185, 202). 

On February 28, 1980, respondent’s president, Gene Lenhart, 
telephoned Mr. Kaba and advised that he intended to dispose of the 
$57,184.33 by applying $19,527.00 to pay off the remaining balance 
of Mr. Kaba’s pre-existing debt to respondent and paying the bal- 
ance, $37,657.33, to Dale Van Wyk. Mr. Kaba did not object and 
this was done. However, Mr. Lenhart did not ask Mr. Kaba wheth- 
er he had paid for the 108 cows. (Kaba Dep. 6-8, 18-19; CTXs 3, 4 
and 7). The same day respondent paid the full net proceeds of the 
159 steers sold on January 19, 1980, $75,798.93, by check No. 
104251, to Delane Rezac and St. Mary’s Livestock Auction (Tr. 70- 
72; CX. 6; CTX 3). 

On March 8, 1980, after learning that the Kaba checks for the 
108 cows were in the process of being returned, complainant Helen 
Rowse telephoned various auction markets inquiring whether Mr. 
Kaba had sold the 108 cows. She was advised by Mrs. Gene Len- 
hart, when she called Platte Valley, that they had been consigned 
and sold through Platte Valley on the 27th of February (Tr. 113- 
114, 116-117). 

On March 4, 1980, prior to the posting of any checking account 
overdraft because of the return of the Kaba checks, complainant 
Dean Rowse executed a promissory note in the amount of 
$58,000.00 to the First National Bank of Atkinson. The security for 
this loan was the livestock remaining on the Rowse ranch and not 
the 108 cows sold to Mr. Kaba (Kramer Dep. 18-20, 29, 33; DX. 10). 

Mr. Ken Kaba had not paid complainants any part of the pur- 
chase price of the 108 cows prior to the hearing in this proceeding, 
and was convicted of criminal charges on account of the two worth- 
less checks issued to Dean Rowse on February 21, 1980 (Tr. 98, 120- 
123; CXs. 8, 9). 

The conclusions set forth above are supported by the record as 
indicated. With the exception of the testimony specifically noted as 
having been elicited from Mr. Lenhardt on cross-examination, all 
of the evidence cited above must be deemed to form part of com- 
plainant’s case, which was reopened for the taking of additional 
testimony subsequent to the opening of the respondent’s case and 
includes the depositions received after the close of the two day oral 
hearing. Accordingly, respondent’s motion for dismissal of the com- 
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plaint for failure of complainants to present a prima facie case, 
which was properly reserved for our decision by the Presiding Offi- 
cer, is denied. We conclude that complainants were able to meet 
their burden of presenting a prima facie case with respect to their 
ownership of the livestock consigned by Mr. Kaba to respondent for 
sale, and as tothe existence of facts, i.e., knowledge of prior fail- 
ures to pay for livestock, that would, at the very least, put respond- 
ent under a duty of inquiry as to who was entitled to the proceeds 
from the livestock at the time respondent applied the proceeds for 
the payment of separate debts owed by Mr. Kaba to respondent 
and to Mr. Van Wyk. 

In summary, when respondent retained some of the net proceeds 
of sale of the 108 cows and paid the rest of Mr. Van Wyk, respond- 
ent knew that such livestock had only recently been purchased by 
Mr. Kaba. It had brand inspection papers identifying complainant 
Dean Rowse as the “seller” from whom the cows had been pur- 
chased. It also had knowledge that Mr. Kaba had purchased live- 
stock, in three very recent transactions, from respondent, from Mr. 
Rezac, and from Mr. Van Wyk, and had been unable to pay for 
such purchases without the funds which respondent was holding. It 
is not necessary to find that respondent knew of complainants’ ad- 
verse interest in the livestock; clearly respondent had timely notice 
of sufficient facts to cause a responsible person to make a’ further 
investigation to ascertain whether there was an adverse interest in 
them. So far as the record shows, respondent’s president Lenhart 
did not even ask Mr. Kaba whether the 108 animals had been paid 
for. He most certainly made no inquiry either to complainants, to 
complainants’ bank, or to Mr. Kaba’s bank to confirm that the 
checks issued to complainants to purported payment for the 108 
cows had been honored. We have in previous cases made clear that 
we interpret similar action by a market agency under such circum- 
stances as an unjust practice in violation of section 307(a) of the 
Act (7 U.S.C. 208(a)). Mid-So. Order Buyers v. Tige Enterprises, 34 
Agric. Dec. 1691, 35 Agric. Dec. 232, aff'd. Mid-South Order Buyers, 
Inc. v. Platte Valley Livestock, Inc., 210 Neb. 382,315 N.W. 2d 229 
(1982); and Rice v. Wilcox, 34 Agric. Dec. 1651, 35 A.D. 212, aff'd 
630 F.2d 586 (8th Cir. 1980). 

The interest of complainants was that of defrauded cash sellers, 
entitled to replevin, recovery of the actual animals, until the rights 
of a bona fide purchaser intervened, Peck v. Augustin Bros. Co., 203 
Neb. 574, 279 N.W. 2d 397 (1979), and to a constructive trust of 
traceable proceeds thereafter, subject to exceptions not applicable 
herein. Meier v. Geldis, 148 Neb. 561, 28 N.W. 2d 140 (1947); Sher- 
wood v. Brown, 209 Neb. 68, 306 N.W. 2d 171 (1981). See also Rath 
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Packing Company v. Paul Blood Farms, Inc., 419. F.2d 13 (8th Cir. 
1960). See also Palmer, the Law of Restitution §§ 1.3, 2.14, 3.4, 3.16 
and 4.16. 

Note also the regulation on the distribution of proceeds of sale by 
market agencies who sell livestock that has been consigned for sale 
at their facilities. Section 201.39(a) of the regulations, 9 CFR 
§ 201.39(a), sets forth three general circumstances in which a 
market agency such as the respondent herein may pay the net pro- 
ceeds of livestock consigned to it for sale to other than the consign- 
or in the absence of an order of the Secretary or of a court of com- 
petent jurisdiction as to such proceeds. They are as follows: 


(1) such market agency has reason to believe that such 
person is the owner of the livestock, (2) such person holds 
a valid, unsatisfied mortgage or lien upon the particular 
livestock, or (3) such person holds a written order authoriz- 
ing such payment executed by the owner at the time of or 
immediately following the consignment of such livestock. 


Section 201.41 of the regulations, 9 CFR § 201.42, provides as 
lows: 


No market agency shall make such use or disposition of 
funds in its possession or control or will endanger or 
impair the faithful and prompt accounting for and pay- 
ment of such portion thereof as may be due the consignor 
or shipper of livestock or other persons having an interest 
therein of which interest such market agency has knowl- 
edge. 


Finally, section 201.42 of the regulations, 9 CFR § 201.42, provides 
that payments for livestock are trust funds that may only be with- 
drawn from the market agency’s custodial account as follows: 


[Flor payment of the net proceeds to the consignor or 
shipper, or such other person or persons who the market 
agency has knowledge is entitled thereto. . . . 


It should be noted that respondent paid some of the proceeds of 
sale of the 108 cows to Dale Van Wyk with no reason whatever to 
believe that he had any interest in the cows or right to the pro- 
ceeds. Absent such specific interest, respondent violated section 
307(a) of the Act by doing so and must be held liable for the misap- 
plication of such funds as well as the portion of the net proceeds 
applied to its debt. 
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Since respondent was acting in a manner that violated the Act, 
complainant’s argument that respondent should not be permitted 
to retain its sales commission of $692.80 is well taken. We have 
held before that a market agency is not entitled to a commission in 
a transaction in which it violated the Act. Williams v. Trenton 
Livestock, Inc., 37 Agric. Dec. 1386 at 1395 (1978); Farrel L. Sternes, 
34 Agric. Dec. 1103 (1975) and cases cited therein. 

Respondent contends that complainants failed to join an indis- 
pensible party, the true owner of the livestock sold to Ken Kaba, 
their bank. This is without merit. The complaint in this proceeding 
was filed on March 13, 1980. The ownership interest of the com- 
plainants in the 108 cows had become absolute by reason of release 
of such livestock from the chattel mortgage interest more than a 
week before then. Therefore, the bank is not now, and at no time 
since the commencement of this proceeding was, a party in interest 
in this proceeding. Before complainants sold the 108 cows to Ken 
Kaba on February 15, 1980, complainant Dean Rowse had obtained 
oral approval from Daniel Kramer, the Executive Vice President of 
the bank, to sell the livestock. Immediately following delivery of 
the livestock to Ken Kaba and the deposit of Mr. Kaba’s two 
checks’ which later proved worthless, the security interest of the 
bank was fully satisfied by the acceptance of a check drawn on 
complainants’ checking account. Although the return of the Kaba 
checks on March 4, 1980 would have produced an overdraft in this 
checking account had steps not been taken to obtain additional 
funds, such funds were obtained as part of a $58,000.00 loan ob- 
tained by complainant Dean Rowse on March 4, 1980. The 108 cows 
sold to Mr. Kaba did not constitute collateral on this new note, and 
the First National Bank, despite the absence of any filing of re- 
lease to the security agreement recorded at the Holt County court- 
house, had terminated its mortgage interest on February 22, 1980, 
as is evident from the following testimony on deposition of its Exec- 
utive Vice President, Daniel L. Kramer: 


Q. On February—Subsequent to February 22, 1980, did 
the bank have a mortgage outstanding with respect to 
the 108 cows involved in this litigation? 


No. 
The bank had absolutely released this mortgage? 


Yes, when we received the payment for the cattle we 
released it, yeah. 


And that is your position today? 
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A. That is still our position. 
(Kramer Dep. 18). 


Because of the prior general verbal authorization of the bank to 
sell the cows, complainants were fully entitled to receive payment 
from Ken Kaba for the 108 cows on February 21, 1980, whatever 
their obligation may have been for the application of such payment 
under their blanket financing arrangement with the bank. 

Respondent also contends that the distribution of proceeds be- 
tween itself and Mr. Van Wyk was with the express verbal authori- 
zation of the consignor, Mr. Kaba. It relies on a telephone conver- 
sation between Platte Valley’s President, Gene Lenhart, and Mr. 
Kaba on February 28, 1980. The conversation, which was referred 
to in Mr. Lenhart’s memorandum of February 28, 1980 (IRX 2d), 
did occur. However, note the following portions of the deposition 
testimony of Mr. Kaba: 


Q. Alright, can you recall who telephoned you and what 
was said? 

A. It was Gene Lenhart that telephoned me and the best 
of my recollection was that he—he told me what, you 
know, what the cattle had brought and how much 
money there was and what was going to be—how it 


was going to be disposed of and applied if I would 
agree to that. 


So he in fact told you what he was going to do with 
the money? 

Right. 

And he told you that before he asked you whether it 
was okay? 

Yes. 

(Kaba Dep. 6-7) 


So he was suggesting something strongly to you, but at 
the same time he would have been looking for your 
approval and you had the ability to say no to that; 
would that be a fair statement? 


He suggested strongly, in fact it was nearly an insist- 
ence and I was in the position where that I couldn’t—I 


couldn’t say no, so I agreed. 
(Kaba Dep. 19). 
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Complainants have suggested that the oral agreement of Mr. 
Kaba was obtained after the fact, i.e., that the distribution had al- 
ready been made before that conversation. There is evidence to 
support this position such as the February 27, 1980, date on the 
check made out to Dale Van Wyk and on the accounting made out 
to Ken Kaba (CTXs 5, 6). However, this evidence is not conclusive. 
Moreover, it is probably that respondent would not have made full 
payment on February 28, 1980, of the net proceeds claimed by 
Dennis Rezac from the January 19, 1980, sale unless its president 
had obtained Mr. Kaba’s prior agreement to the distribution of the 
February 27, 1980 sale proceeds. 

We hold that this oral agreement provides no shield from liabil- 
ity on the basis that, under the circumstances which prevailed, re- 
sponded could not reasonably rely upon the oral agreement and 
was under a duty to make sure that Mr. Kaba was, in fact, entitled 
to payment of the net proceeds. Respondent was well aware of the 
inability of Mr. Kaba to pay the respondent for livestock purchased 
on January 9, 1980, to pay Dale Van Wyk for livestock purchased 
from him, and to pay Dennis Rezac for the 159 head of cattle pur- 
chased on January 16, 1980 and resold through the Platte Valley 
Auction on January 19, 1980. Mr. Lenhart had previously contacted 
both Mr. Kaba and Mr. Kaba’s bank in connection with his ability 
to pay for livestock. The one question that the 108 cows had been 
paid for and whether the net proceeds of sale disposition proposed 
would cause a failure to pay for them. Absent adequate assurance 
that the net proceeds of sale of the cows were not needed to pay for 
them, respondent’s action breached the fiduciary responsibilities of 
the respondent as a market agency holding proceeds as a trustee. 
See 9 CFR §§ 201.39, 201.41 and 201.42, supra. Mr. Lenhart, and 
hence respondent, is chargeable with knowledge that Mr. Kaba’s 
agreement, even if willing, could not be relied upon as justification 
for the contemplated division of proceeds, given the particular facts 
of this case. 

Respondent also relies on section 69-109.01 of the Nebraska Re- 
vised Statutes, 1943, which provides: 


69-109.01. Security interest; personal property; sale by 
auctioneer; no liability under conditions specified. The auc- 
tioneer, who in good faith and without notice of a security 
interest therein sells personal property at auction, which is 
in fact subject to a security interest, for a principal whose 
identity has been disclosed, in which property at the auc- 
tioneer has no interest but acts only as an intermediary of 
the owner is not liable to the holder of the security interest 
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for any damage sustained as a result of such sale. (empha- 
sis added) 


However, the interest of complainants is not a security interest. 
Their interest is that of defrauded cash sellers as previously ex- 
plained. 

Further, respondent did not, so far as the records show, make the 
disclosure of the principal’s identify required by that Act. Such dis- 
closure must be made by some form of public announcement prior 
to the sale. Simple notation on documents open to public inspection 
does not satisfy this condition. State Securities Co., Inc. v. Norfolk 
Livestock Sales Co., Inc., 187 Neb. 466, 191 N.W. 2d 614 (1971). 

Respondent also cited certain court decisions which have held 
that a single transaction cannot be violative of section 307(a) of the 
Act (7 U.S.C. 208(a)), which provides: 


It shall be the duty of every stockyard owner and 
market agency to establish, observe, and enforce just, rea- 
sonable, and non-discriminatory regulations and practices 
in respect to the furnishing of stockyard services, and 
every unjust, unreasonable, or discriminatory regulation 
or practice is prohibited and declared to be unlawful. 


The basis of those decisions is, in substance, that the term “prac- 
tice” connotes a course of conduct of the respondent, and that a 
single transaction is not such a course of conduct. We have consist- 
ently interpreted the Act as providing authority to order repara- 
tion based on a single transaction on the ground that the word 
“practice” in the above quoted prohibition refers, not to a practice 
of a particular respondent, but to a practice of the regulated indus- 
try. 

Congress, in its use of the word “practice” in writing the prohibi- 
tions in section 307 and certain other sections of the Act, had in 
mind the futility, in regulating a dynamic and changing industry, 
of specifying every act which should be prohibited, and intended, 
by those prohibitions, to delegate broad discretion to the Secretary, 
subject to judicial review to prevent abuse, to determine from time 
to time what specific acts should be prohibited. This is clear in the 
following remarks in the debates on the Act, at 61 Cong. Rec. 1887: 


MR. ANDERSON. * * * 


It was asserted by the gentlemen who preceded me, to 
whom I have referred, that if there was to be a regulation 
of this industry it should be in direct prohibitions of law. 
We have been trying direct prohibitions of law for more 
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than 100 years. They have proven absolutely inadequate 
for the regulation of industries as large and as industrially 
powerful as these with which we are now dealing. 


Industry is progressive. The methods of industry and of 
manufacture and distribution change from day to day, and 
no positive iron-clad rule of law can be written upon the 
statue books which will keep pace with the progress of in- 
dustry. So we have not sought to write into this bill arbi- 
trary and iron-clad rules of law. We have rather chosen to 
lay down certain more or less definite rules, rules which 
are sufficiently flexible to enable the administrative au- 
thority to keep. pace with the changes of methods in distri- 
bution and manufacture and in industry in the country. 
Do the gentlemen who oppose this legislation object to pro- 
hibiting unfair practices and devices in commerce? Do 
they desire that the business of the country, or any of it, 
shall continue to use unfair methods or devices in com- 
merce? Do they object to prohibiting discriminations 
against localities or against persons of this potentially and 
actually powerful industry? 


* * * If we are going to have any sort of supervision of 
this industry we must set up some agency which can ac- 
quire the necessary technical and practical information in 
regard to the operation of the industry and the manufac- 
ture and distribution of the products involved, so that that 
agency can deal with the offenses committed on the basis 
of the actual knowledge gained over a considerable period 
of time. * * * 


* * * We have got to set up some sort of agency which, 
through an accumulation of experience, and after hearings 
and investigation and inquiry, can acquire the technical 
knowledge as to the operation of the industry necessary to 
enable that agency to act in a practical and sound manner. 
And so we have sought to set up in this bill an agency 
which can, through a close contact with the industry and 
from inquiry and investigation and through hearing of 
complaints, acquire the information that will enable it to 
deal with the industry upon a sound and practical basis. 


From this part of the legislative history, and also the colloquy be- 
tween: Senators Kendrick and Simmons at 61 Cong. Rec. 2615-16, it 
is clear that, in prohibiting “every unjust * * * practice,” Congress 
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was referring, not to a course of conduct of a particular respondent, 
but to a course of conduct of the industry as a whole. 

This interpretation of the word “practice” is supported by Neuge- 
bauer v. Ryken, Civ. 74-4018, U.S.D.C. D. So. Dak., S.D., 1975, 34 
Agric. Dec. 1712, by Mid-South Order Buyers, Inc. v. Platte Valley 
Livestock, Inc., supra; and by Thomas E. Lane et al. v. Gail F. 
Sohler, CV-81-86-Bu, U.S.D.C., D. Mont., 1983, 42 Agric. Dec. . In 
each of those cases, a court enforced a reparation order which we 
issued on account of a single transaction. The reparation order en- 
forced in the Mid-South case was decided against the same market 
agency that is respondent in the present proceeding. Our adminis- 
trative decisions involved in those court cases were Neugebauer v. 
Ryken and Ryken, 32 Agric. Dec. 636, 1488 (1973); Mid-So. Order 
Buyers v. Tige Enterprises, 34 Agric. Dec. 1691, 35 Agric. Dec. 232 
(1976); and Lane v. Sohler, 40 Agric. Dec. 363, 591 (1981). In Neuge- 
bauer the court considered the legislative history of the Act as well 
as other decisions on the “single transaction” issue. 

Neugebauer involved a single sale of 20 heifers by misrepresenta- 
tion. The court wrote in its opinion, “It would defeat the purpose of 
the Act to hold that the Secretary was devoid of jurisdiction in the 
instant case merely because the defendant has not made misrepre- 
sentations to the plaintiff or to other purchasers in the past.” 

Mid-South involved in a single sale by a market agency (Platte 


Valley) of cattle consigned by a dealer, and retention of the pro- 
ceeds on account of the dealer’s pre-existing debt to the market 
agency with knowledge that this would cause a failure of payment 
to a firm which had sold some of the livestock to the dealer. The 
court wrote in its opinion: 


The words of the statue, ‘and every unjust, unreason- 
able, or discriminatory regulation or practice is prohibited 
and declared to be unlawful,” [Section 307(a), 7 U.S.C.] 
§ 208(a), do not suggest that the word practice includes 
only that which is done habitually or repetitively by the 
particular stockyard or marketing agency. (Emphasis sup- 
plied.) Rather * * * repetition may be important only in 
determining whether a particular act is an unjust or un- 
reasonable practice included within the evils which the act 
was intended to cure. 


* * * 


We hold that the terms “practice” and “practices” in 
[Section 307(a), 7 U.S.C.] § 208(a) do not necessarily require 
repetitive acts. The term “practice” may involve a single 
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transaction if the unjust or unreasonable practice is 
among the evils the Packers and Stockyards Act was in- 
tended to remedy. * * * Our holding should not be con- 
strued as indicating we disagree with the uniform holding 
of the cases we have discussed, that the reparation proce- 
dure does not give the Secretary jurisdiction as a check- 
collecting agency. The Secretary of Agriculture had juris- 
diction in this case because the act involved was, for the 
reasons stated in the next section of this opinion, unjust 
and unreasonable. 


This interpretation cf the word “practice” is also supported by 
recent action. of Congress itself. In 1976, Congress added to the Act 
section 409, 7 U.S.C. § 228b (1967), which includes the following: 


(c) Any delay or attempt to delay by a market agency, 
dealer, or packer purchasing livestock, the collection of 
funds as herein provided, or otherwise for the purpose of 
or resulting in extending the normal period of payment for 
such livestock shall be considered an “unfair practice” in 
violation of this Act. Nothing in this section shall be 
deemed to limit the meaning of the term “unfair practice” 
as used in this Act. 


This provision clearly refers to a single transaction and places it 
within the prohibitions of unjust and unfair practices, and reflects 
Congress’ understanding that the prohibition of “every unjust * * * 
practice’ may apply to a single transaction. 

In Vance v. Reed, 495 F. Supp. 852 (M. D. Tenn. 1980) an action 
for enforcement of our reparation order published at 38 Agric. Dec. 
418, involving a dealer’s failure to pay in full for livestock pur- 
chased, defendant’s motion for summary judgment, based on a con- 
tention of lack of jurisdiction because a single transaction was in- 
volved, was denied by the court. It held, “After the 1976 amend- 
ments the Secretary’s power is indisputable.” It further held: 


Facts alleged by plaintiff and upon which the Secretary 
based his decision appear to violate the plain terms of sec- 
tion [409, 7 U.S.C.] 228b. Regardless of whether defendant 
violated section 228b or whether the Secretary’s decision 
was based on 228b, by reading section 228b in pari materia 
with section (307, 7 U.S.C. § 208] the Court holds that the 
intent of Congress was to make failure to make prompt 
payment of the full contract price — or complete failure to 
make. full payment of the contract price — an unfair prac- 
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tice within the meaning of sections [202 and 307, 7 U.S.C. 
§§ 192 and 208]. 


The two United States Courts of Appeals which have considered 
this question have both enforced the reparation orders involved in 
the cases before them, of which two were based on two transactions 
each and two others were based on single transactions. Hays Li- 
vestk. Com’n. Co., Inc. v. Maly Livestk. Com’n. Co., Inc., 498 F. 2d 
925 (10th Cir. 1974) 33 Agric. Dec. 1122; Rice v. Wilcox, 630 F. 2d 
586 (8th Cir. 1980) 39 Agric. Dec. 883. Our administrative decisions 
involved in those court cases were Hays Livestock v. Maly Live- 
stock, 29 Agric. Dec. 216, 423, 788 (1970); Rush County Sale Co. v. 
Maly Livestock, 29 Agric. Dec. 386, 553, 922 (1970); Plainville Live- 
stock v. Maly Livestock, 29 Agric. Dec. 393, 552, 920 (1970); and Rice 
v. Wilcox, 34 Agric. Dec. 1651, 35 A.D. 212 (1976). 

In Hays, a dealer bought cattle in four transactions and, in pay- 
ment, issued drafts on a market agency to which the cattle were 
delivered and consigned for resale. The market agency sold the 
cattle and dishonored the four drafts, keeping the proceeds on ac- 
count of the dealer’s debt to it. In three reparation cases, one in- 
volving two transactions and each other involving a single transac- 
tion, we ordered both the dealer and the market agency to pay rep- 
aration to the sellers. The Court of Appeals upheld our orders. Its 
opinion refers to other cases holding a single transaction not to be 


within the prohibition of “every unjust * * * practice” and states 
about them, 498 F.2d at 930: 


Federal courts have been at pains to point out that the 
Packers and Stockyards Act did not make of the Secretary 
a collecting agency. More specifically, the Act was not 
signed to provide a remedy for every worthless check or 
dishonored draft. However, it also states about those cases, 
498 F.2d at 931: 


In any event, to the extent that the district court cases 
are not factually distinguishable, we respectfully decline to 
follow them. 


In Rice, a dealer bought cattle in two transactions but gave the 
seller no check or draft or other payment for them. The dealer 
then delivered the cattle purchased in one of the transactions to a 
market agency which sold them and kept the proceeds on account 
of the dealer’s debt to it, less a small amount refunded to the 
dealer. In a reparation case, we ordered the dealer to pay repara- 
tion to the sellers on account of both transactions, and we ordered 
the market agency to pay reparation to the sellers on account of 
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the transaction in which he retained proceeds. The Court of Ap- 
peals upheld our order. Its opinion states, 630 F.2d at 591: 


[W]e emphasize that isolated transactions do not consti- 
tute a practice. 


However, it also states, 630 F.2d at 592: 


We agree with Chief Judge Nichol that the purposes of 
the Act are not served by interpreting the term “practice” 
to require several acts of dishonoring checks. Neugebauer. 
v. Ryken, supra, 34 Agric. Dec. at 1715-17. 


Guenther v. Morehead, 272 F. Supp. 721 (S.D. Iowa 1967) is the 
leading court decision that we do not have jurisdiction to issue a 
reparation order based on a single transaction. We believe it was in 
error. Also, the opinion in McClure v. E.A. Blackshere Company, 
231 F. Supp. 678 (D. Md. 1964), contains language to the same 
effect, which is obiter dicta in that the court, on diversity jurisdic- 
tion, held in favor of the complainant as we did, for a greater 
amount than we did. Our administrative decisions involved in 
those court cases were Guenther v. Milan Livestock Auction, 24 
Agric. Dec. 787 (1965) and McClure-Burnet Comm'n. Co. v. E.A. 
Blackshere Co., 20 Agric. Dec. 351, 475, 600 (1961). Neither the Sec- 
retary nor the United States was a party in either of those cases. 
In each of those cases the court cited general definitions of the 
word “practice,” found in various authorities, and concluded that a 
single transaction was not a “practice” of the respondent, without 
considering whether, as discussed above, Congress in section 307(a) 
intended the word “practice” to refer to a practice of the regulated 
industry. So far as the published opinions in those cases show, the 
parties did not present the latter question to the Courts for consid- 
eration. 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issue pursuant to a 
delegated authority, 7 CFR § 2.35, 42 FR 4395, as authorized by Act 
of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorgani- 
zation Plan No. 2 of 1953 (5 U.S.C., 1976 Ed., appendix p. 764). It 
constitutes ‘an order for the payment of money’ within the mean- 
ing of section 309(f) of the Act (7 U.S.C. 210(f). 

Under that section if respondent does not comply with this order 
within. the time limit in this order, complainants may within one 
year of the date of this order file in the district court of the United 
States. for the district in which they reside or in which is located 
the principal place of business of respondent, or in any state court 
having general jurisdiction of the parties, a petition setting forth 
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briefly the cause for which they claim damages and this order in 
the premises. That section further provides that such suit in the 
district court shall proceed in all respect like other civil suits for 
damages except that the findings and orders herein shall be prima 
facie evidence of the facts herein stated, and the petitioners shall 
not be liable for costs in the district court nor for costs at any sub- 
sequent stage of the proceedings unless they accrue upon their 
appeal. That section further provides that, if the petitioners finally 
prevail, they shall be allowed a reasonable attorney’s fee to be 
taxed and collected as part of the cost of the suit. 

It is requested that copies of all pleadings filed by any part in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D.C. 2025, for inclusion in the file on this reparation proceeding. It 
is further requested that if the construction of the Act, or the juris- 
diction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117, 43 FR 30517, July 14, 1978. 

On a respondent’s right to judicial review of such an order, see 
Maly Livestock Commission v. Hardin et al., 446 F.2d 4, (8th Cir. 
1971) 30 Agric. Dec. 1063. On a complainant’s right to judicial 
review of such an order, see 5 U.S.C. 702-3 and United States v. 
ICC, 337 U.S. 426 (1949). 


Order 


Within 30 days of the date hereof, respondent Platte Valley Live- 
stock, Inc., shall pay to complainants Dean Rowse and Helene 
Rowse the sum of $57,877.13 plus interest thereon at the rate of 13 
percent per annum from April 1, 1980, until paid. 


NATIONAL FARMERS ORGANIZATION INC. v. JAY W. JENKINS. P&S 
Docket No. 6113. Decided February 23, 1984. 


Failure to pay full purchase price—Misrepresentation of weights of livestock—De- 
cision. 

Respondent and complainant entered various agreements for the purchase and sale 
of livestock. These agreements gave the complainant the right to consider all agree- 
ments null and void if respondents credit worthiness was found to be unacceptable. 
One of the purchases made by complainant from the respondent was cancelled after 
it was learned that respondent had misrepresented the weights of the livestock to be 
purchased. Later complainant learned the respondents credit worthiness was less 
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than desirable and declared all agreements null and void, and requested payment 
for transactions. that occurred previously. Respondent sought to claim losses that 
would affect his indebtness, but was unable to. 


Richard A: Green, Washington, D.C., for complainant. 
Carl E. Lefare, idebel, Oklahoma, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seg.), hereinafter the 
Act, begun by a complaint timely filed on October 18, 1982, alleg- 
ing, in substance, that respondent stopped payment on a check he 
issued for 68 head of livestock purchased from complainant on July 
23, 1982. The amount claimed on reparation was $24,463.92. Copies 
of the formal complaint and of the investigation report prepared by 
the Packers and Stockyards Administration of this Department 
were served on respondent on February 2, 1983. 

Respondent filed a timely answer through counsel admitting he 
stopped payment on the check he issued to pay for the 68 head of 
livestock purchased for complainant, asserting a counterclaim of 
$29,890.03, and requesting an oral hearing. 

Complainant filed a reply denying in part and admitting in part 
the allegations contained in respondent’s answer and acknowledg- 
ing a setoff of $12,300.00 against its claim. Thereafter, oral hearing 
was held October 18, 1983, in Kansas City, Missouri, before Thomas 
C. Heinz of the Office of the General Counsel of this Department. 
Complainant was represented by Mr. Richard A. Green of Stohl- 
man, Beuchert, Egan & Smith, Washington, D.C. Although re- 
spondent’ counsel was duly notified of the hearing, respondent did 
not appear in person or by counsel or other representative. 


FINDINGS OF FACT 


1. Complainant, National Farmers Organization, Inc., hereinafter 
NFO, is a corporation engaged in the business of a dealer buying 
and selling livestock as agent for the vendor or purchaser with its 
principal place of business located at 720 Davis Avenue, Corning, 
Iowa.50841, and so registered with the Secretary of Agriculture. 

2. Respondent, Jay W. Jenkins, hereinafter Jenkins, is an indi- 
vidual who is, and at all times material herein was, engaged in the 
business of buying and selling livestock in commerce, with his prin- 
cipal place of business located at Route 3, Box 62A, Idabel, Oklaho- 
ma 74745, and registered with the Secretary of Agriculture to buy 
livestock on a commission basis. 
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3. On April 12, 1982, Jenkins paid $12,300.00 on deposit on a con- 
tract to purchase 410 head of cattle to be delivered by NFO be- 
tween October 1 and October 15 of that year. 

4. On July 20, 1982, NFO entered an agreement to purchase 200 
pairs of cows and calves from Jenkins. This agreement was based 
on previous visual inspection by an agent from NFO of 70 to 80 of 
the 200 pair, plus Jenkins’ representations that the cows would 
weigh no less than 900 pounds each, that all the calves would 
weigh no less than 400 pounds each, and that all the animals came 
from a herd certified free from brucellosis. 

5. On July 20, 1982, NFO issued Jenkins a draft in payment for 
the 200 pairs, but he was instructed not to deposit it until after the 
cattle were weighed and shipped. Jenkins was also instructed to 
advise NFO of the cattle weights as soon as they were determined. 

6. On July 22, 1982, after delivery of the 200 pairs, NFO learned 
that their weights were 150 to 200 pounds less than represented by 
Jenkins, and that they did not come from a herd certified free of 
brucellosis. NFO then advised Jenkins that since the cattle did not 
conform to their agreement, they were unacceptable and would 
have to be disposed of elsewhere. Jenkins was also instructed not to 
deposit the draft previously provided to him by NFO in payment 
for the 200 pairs of cows and calves. 

7. On July 23, 1982, Jenkins purchased 68 head of livestock from 
NFO and issued a check for $24,463.92 to pay for them. 

8. On July 26, 1982, contrary to instructions, Jenkins deposited in 
his bank the draft conditionally received from NFO on July 20. The | 
bank informed Jenkins on July 29, 1982, that payment had been 
refused on the July 20 draft. 

9. On July 30, 1982, Jenkins stopped payment on the check he 
issued on July 23, 1982, in payment for the 68 head of livestock he 
purchased from NFO. NFO has not been paid for these 68 cattle. 

10. The 200 pairs of cows and calves which had been rejected by 
NFO were sold at auction and the proceeds sent directly to Jen- 
kins. The auction sale proceeds totaled $14,408.78 less than NFO 
had agreed to pay for the animals. Jenkins paid $1,181.25 for the 
freight of these cattle. 

11. The agreement NFO and Jenkins entered into on April 12, 
1982, gave NFO the option to declare the agreement null and void 
anytime information was received from a responsible industry 
source indicating a materially adverse change in Jenkins’ financial 
status. 

12. Shortly before August 12, 1982, NFO was advised by an offi- 
cial of the bank giving credit to Jenkins, that it would not vouch 
for Jenkins’ credit in deals with NFO. 
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13. On August 12, 1982, NFO attempted to notify Jenkins’ that it 
was declaring the agreement null and void in a letter sent by certi- 
fied mail, but Jenkins declined to claim the letter from the Postal 
Service. In early September that information was conveyed to Jen- 
kins both orally and in writing. 

14. On October 4, 1982, Jenkins was present when the 410 cattle 
which were the subject of the April 12, 1982, agreement with NFO 
were delivered to a different buyer. Jenkins represented that he 
was present to receive the cattle pursuant to the agreement and 
that he had the money to pay for them. No cattle were delivered to 
Jenkins by NFO, and he did not pay for any. Jenkins claims to 
have lost $2,000 he would have earned in profits if NFO had deliv- 
ered the 410 cattle to him. 

15. The deposit Jenkins made on the 410 head of cattle has not 
been returned to him. NFO acknowledges that $12,300 may be 
setoff against its claim against Jenkins. 


CONCLUSIONS AND SUBSIDIARY FINDINGS OF FACT 


It is well established that an unjustified failure to pay the full 
purchase price of livestock purchased in commerce constitutes an 
unjust practice in violation of the Act for which reparation may be 
awarded.Bussman v. Beef & Bull Exchange, 41 Agric. Dec. 278 
(1982); Midwest Livestock v. V.J. Burds, 32 Agric. Dec. 1816 (1973); 


Rush County Sale Co. v. Maly Livestock, 29 Agric. Dec. 386 (1970). 
Jenkins claims his admitted failure to pay for the 68 cattle he pur- 
chased from NFO on July 23, 1982, was justified by virtue of a 
counterclaim of $29,800.03 arising out of two other transactions be- 
tween the parties on April 12, 1982, and July 20, 1982. 

Insofar as Jenkins’ case constitutes a counterclaim, it fails be- 
cause it was not filed within 90 days after his alleged cause of 
action accrued and because it is not based on the transaction al- 
leged in the complaint. 9 CFR § 202.16(c). However, since the same 
facts may support a setoff up to the limit of complainant’s claim 
and NFO has acknowledged $12,300.00 may be setoff against its 
claim of $24,463.92, Jenkins can avoid liability for the remaining 
amount. See, Bussman v. Beef & Bull Exchange, supra; Sohler v. 
Clark, 33 Agric. Dec. 654 (1974). He has not carried that. burden. 

In his affidavit included in the investigation report Jenkins al- 
leges he lost $14,408.78 plus freight costs of $1,181.25 on the 200 
cow-calf pairs which NFO rejected. He claims that he sold these 
animals by the head, not by weight, and that he made no represen- 
tations regarding their weight. It makes no difference whether a 
livestock sale is by weight or by the head, if the seller makes mate- 
rial representations relied upon by the buyer, and if the livestock 
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does not conform to those representations, the buyer may justifi- 
ably reject the entire lot. Higginbotham v. Ted Baker & Son, 41 
Agric. Dec. 1761, 1764 (1982). Uniform Commercial Code, § 2-601. 
Paul Tankersley, an NF J agent who was partly responsible for ne- 
gotiating the contract v ith Jenkins, convincingly testified that Jen- 
kins misrepresented tl.e true weights of the cattle by as much as 
200 pounds a head, «.nd also falsely represented that the cattle 
came from a herd certified free from brucellosis. These are clearly 
material misrepreseatations. Since credible oral testimony has 
greater weight than evidence contained in an investigation report 
(9 CFR § 202.104(c)), Jenkins has not carried his burden of proof, 
and we find that NFO justifiably rejected all of the cattle. 

Jenkins’ claimed loss on the 200 cow-calf transaction is based on 
the difference between the price NFO had agreed to pay and the 
price the animal's brought at auction when resold, plus freight. 
There is no evicience in the record to support the allegation that 
NFO had agreed to pay freight, nor is there any evidence that the 
auction resale was contrary to Jenkins’ instructions or effected in a 
commercially unreasonable manner. See, Uniform Commercial code 
- 2-603. In’ short, Jenkins has not proved any setoff flowing out of 
the July 20, 1982 transaction. 

With regard to the April 12, 1982, contract, Jenkins claims NFO 
owes him $2,000 for lost profits suffered when NFO refused to de- 
liver. The contract gave NFO the unilateral right to cancel and 
refuse delivery upon receipt of information that Jenkins’ credit had 
changed for the worse. The record shows NFO received that kind of 
information and duly notified Jenkins that the contract was can- 
celled. If Jenkins could properly claim damages (and he cannot), 
the record contains no proof to support the $2,000 amount of 
claimed damages. 

In sum, Jenkins admits he did not pay NFO for the 68 head of 
cattle he purchased on July 23, 1982, but he has not proved any 
setoff in excess of the amount NFO admits it owes. 

All contentions of Jenkins presented for the record have been 
carefully considered whether or not specifically mentioned herein 
and have been found without merit. Accordingly, Jenkins shall be 
order to pay reparation for the unpaid purchase of 68 head of live- 
stock from NFO on July 23, 1982, minus a setoff of $12,300.00 

This decision and order is the same as a decision and order 
issued by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, 42 FR 4395, as authorized by Act 
of April 4, 1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorgani- 
zation Plan No. 2 of 1953 (5 U.S.C., 1976 Ed., appendix p. 764). It 
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constitutes “an order for the payment of money” within the mean- 
ing of section 309(f) of the Act (7 U.S. C. 210(f). 

Under that section if respondent does not comply with this order 
within the time limit in this order, complainant may within one 
year of the date of this order file in the district court of the United 
States for the district in which it resides or in which is located the 
principal place of business of respondent, or in any state court 
having general jurisdiction of the parties, a petition setting forth 
briefly the causes for which it claims damages and this order in the 
premises. That section further provides that such suit in tne dis- 
trict court shall proceed in all respects like other civil suits for 
damages except that the findings and order herein shall be prima 
facie evidence of the facts herein stated, and the petitioner shall 
not be liable for costs in the district court nor for costs at any sub- 
sequent stage of the proceedings unless they accrue upon appeal. 
That section further provides that, if the petitioner finally prevails, 
it shall be allowed a reasonable attorney’s fee to be taxed and col- 
lected as a part of the costs of the suit. 

It is requested that copies of all pleadings filed by any party in 
any such suit be filed with the Hearing Clerk, USDA, Washington, 
D.C. 2020, for inclusion in the file of this reparation proceeding. It 
is further requested that if the construction of the Act, or the juris- 
diction to issue this order, becomes an issue in any such suit, 
prompt notice of such fact be given to the Office of the General 
Counsel, USDA, Washington, D.C. 20250. 

On a petition to reopen a hearing, to rehear or reargue a pro- 
ceeding, or to reconsider an order, see rule 17 of the Rules of Prac- 
tice, 9 CFR § 202.117. 

On respondent’s right to judicial review hereof, see Maly Live- 
stock Commission v. Hardin et al., 446 F.2d 4, 30 Agric. Dec. 1063 
(8th Cir., 1971). 


ORDER 


Within thirty days from the date hereof, respondent Jay W. Jen- 
kins, shall pay complainant National Farmers Organization, Inc., 
as reparation the sum of $12,163.92 with interest thereon at the 
rate of 13 per cent annum from September 1, 1982 until paid. 
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COURT DECISIONS 


UniTep States District Court, SOUTHERN District or New York 
UnirTep States or America, v. Doris TropicaL Propucts, INc., 
82-CIV-6994, Decided February 1, 1984. USDA PACA No. 
57704. Decision by Thomas P. Griese, U.S. District Judge. 

This is an action to recover civil penalties for violation of the li- 
censing provisions of the Perishable Agricultural Commodities Act 
(“PACA”), 7 U.S.C. §§ 499a et seq. Plaintiff seeks penalties of $8,795 
plus costs. 

Plaintiff moves for summary judgment. The motion is granted. 

The essential facts are undisputed. In September 1980 an investi- 
gator for the Department of Agriculture (“USDA”) determined that 
defendant was engaged in the business of wholesale dealing in per- 
ishable agricultural commodities, to the extent of more than a ton 
a day, and was therefore required to obtain a license under the 
PACA. The investigator spoke with Priamo Tavera, the president 
and sole shareholder of defendant, at defendant’s place of business 
about the requirement. The investigator gave Tavera an applica- 
tion form, which Tavera filled out and returned along with a check 
for the licensing fee. 

The application was duly sent to the USDA in Washington. Upon 
review, it was discovered that Tavera had falsely stated that he 
had not been a shareholder of a corporation which had been dis- 
charged in bankruptcy within the previous three years. In fact, 
USDA records showed that Tavera had been a 50% shareholder in 
another wholesale produce business, P&G Tropical Produce, Inc., 
which was issued a discharge in bankruptcy in this district on Oc- 
tober 27, 1978. 

The USDA returned defendant’s application and check accompa- 
nied by a letter dated October 14, 1980. The letter described the 
above problem and asked for further information. The letter also 
warned defendant that operation before the license was obtained 
could subject it to penalties. 

Defendant continued to deal in agricultural goods but did not im- 
mediately reapply for a license. In mid-July 1981 another investiga- 
tor, while attempting to ascertain the volume of defendant’s busi- 
ness by contacting its suppliers, was approached by Tavera and vol- 
untarily shown defendant’s purchase and sales records. The investi- 
gator compiled records showing that defendant engaged in dealing 
subject to the PACA for the period August 11, 1980 to July 17, 
1981. 

On August 14, 1981 defendant reapplied for a license. This time 
Tavera admitted his relationship with the other firm. A license was 
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issued on August 28, 1981 with a letter stating that the license did 
not excuse defendant’s previous violations. 

This action was commenced on October 21, 1982. Plaintiff subse- 
quently moved from summary judgment. Plaintiff seeks to recover 
a penalty for the documented violation of the statute occurring 
during the 340-day period between August 11, 1980 and July 17, 
1981. The statute permits a penalty of not more than $500 for each 
offense and not more than $25 for each day it continues. 7 U.S.C. 
§ 499c(a). Plaintiff seeks a penalty of $475 plus $25 per day, or a 
total of $8,975. 

Defendant has submitted a brief response, which does not at- 
tempt to refute any of the factual submissions of plaintiff, but 
states: 


The sole point that the defendant wishes to make is that 
the considerable delay during which the application was 
pending before the Department of Agriculture should not be 
attributed to him and that therefore the amount of the pen- 
alty should be substantially abated. 


This argument is entirely without merit. Defendant was violat- 
ing the law at the time the USDA investigator discovered the situa- 
tion in September 1980. The investigator invited defendant to apply 
for the necessary license. The subsequent delay in defendant re- 


ceiving the license was caused, first by defendant’s misrepresenta- 
tion, and then by his own delay in submitting a corrected applica- 
tion. 


Despite these circumstances, out of an abundance of caution, the 
court held a conference on November 4, 1983, at which time de- 
fendant was given the opportunity to request a hearing to present 
mitigating circumstances on the amount of the penalty. No such 
hearing has been requested. Consequently, there appears to be no 
reason to assess less than the amount of the penalty of $8,975 re- 
quested by plaintiff. Indeed, the court finds this amount to be en- 
tirely appropriate. 

Plaintiff's request for costs is granted under 28 U.S.C. § 1918(a). 
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MELVIN BEENE PRopUCE CoMPANY vu. THE AGRICULTURAL MARKET- 
tNG SERvicE. No. 82-3826 United States Court of Appeals, 
Sixth Circuit. Decided February 28, 1984 


Thomas E. Ray, argued, Chattanooga, Tenn. for petitioner. 

U.S. Dept. of Agr. Marketing, Virginia Strasser, James Michael Kelly, argued, 
Washington, D.C. for respondent. 

Before Kennedy, Martin and Contie, Circuit Judges. 

Cornelia G. Kennedy, Circuit Judge. 

Melvin Beene Produce Company (Beene appeals a revocation of 
its license under the Perishable Agricultural Commodities Act 
(PACA), 7.U.S.C. § 499a et seg. The Secretary of Agriculture’s revo- 
cation of Beene’s license resulted from a complaint, filed on August 
31, 1981, alleging that Beene had violated 7 U.S.C. § 499b(4) by fail- 
ing to make full and prompt payment to fourteen sellers for some 
227 lots of perishable agricultural commodities. The violations had 
occurred between May 1979 and August 1980. The complaint fur- 
ther alleged that Beene’s violations were wilful, flagrant, and re- 
peated. The agency sought revocation of Beene’s license pursuant 
to 7 U.S.C. § 499h(a). 

The case was heard by an Administrative Law Judge who found 
that Beene had willfully, flagrantly, and repeatedly violated 7 
U.S.C. § 499b(4). Accordingly, she ordered a ninety-day suspension 
of Beene’s PACA license. The agency appealed this decision to a 
Judicial Officer, who also found that Beene had committed willful, 
flagrant, and repeated violations of PACA and ordered that its li- 
cense be revoked. We affirm the Judicial Officer’s decision. 

Beene makes three arguments on appeal: 

(1) The Secretary of Agriculture lacked subject matter jurisdic- 
tion to revoke Beene’s license because the complaint was untimely. 

(2) Revocation of Beene’s license in lieu of a ninety-day suspen- 
sion was inappropriate under the circumstances and constituted an 
impermissible failure on the Judicial Officer’s part to use discre- 
tion in dispensing sanctions. 

(3) The revocation of its license by an Administrative Law 
Judge and a Judicial Officer who are not Article III judges is un- 
constitutional. 

All these claims are without merit. 


I. 


It is uncontested that Beene violated 7 U.S.C. § 499b(4). PACA 
provides for two different types of suits which may be filed for, 
such a violation. Section 499e provides for a reparation action for 
damages incurred by any person injured by virtue of a § 499b viola- 
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tion, 1 while § 499h provides for disciplinary actions brought by the 
Secretary of Agriculture for such violations.? This action was 
brought under the latter section: 

Section 499f sets out a procedure for complaints of § 499b viola- 
tions. Section 499f(a) provides: 

Any person complaining of any violation of any provision of 

section 499b of this title by any commission merchant, dealer, or 
broker may, at any time within nine months after the cause of 
action accrue, apply to the Secretary by petition, which shall brief- 
ly state the facts, whereupon, if, in the opinion of the Secretary, 
the facts therein contained warrant such action, a copy of the com- 
plaint thus made shall be forwarded by the Secretary to the com- 
mission merchant, dealer, or broker, who shall be called upon to 
satisfy the complaint, or to answer it in writing, within a reasona- 
ble time to be prescribed by the Secretary. (emphasis added) 
The complaint in this case was filed more than nine months after 
the time period during which the violations occurred. The question 
here is whether this time limit applies to disciplinary action by the 
Secretary under § 499h, or only to reparations proceedings under 
§ 499e. 

[1] We find that the nine-month limit applies only to reparation 
actions under § 499e, and that the Secretary did not lack subject 
matter jurisdiction here. First, the language of § 499(a) states that 
any person complaining of a § 499b violation may apply to the Sec- 
retary within nine months after the cause of action accrues. Seman- 
tically, the nine-month limit does not apply to actions by the Secre- 
tary, only to complaints directed to him. This is borne out by the 
fact that all of the cases cited by Beene holding the time limit to be 
a jurisdictional prerequisite to action by the Secretary of Agricul- 


1 Section 499e provides, in part: 

(a) If any commission merchant, dealer, or broker violates any provision of sec- 
tion 499b of this title he shall be liable to the person or person injured thereby for 
the full amount of damages sustained in consequence of such violation. 

(b) Such liability may be enforced either (1) by complaint to the Secretary as 
hereinafter provided, or (2) by suit in any court of competent jurisdiction. 

2 Section 499h(a) provides, in part: 

(a) Whenever (a) the Secretary determines, as provided in section 499f of this title 
that any commission merchant, dealer, or broker has violated any of the provisions 
of section 499b of this title. . . the Secretary may publish the acts and circumstances 
of such violation and/or by order, suspend the license of such offender for a period 
not to exceed ninety days, except that, if the violation is flagrant or repeated, the 
Secretary may, by order, revoke the license of offender. 
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ture under the statute involve § 499e reparations actions not disci- 
plinary actions by the Secretary. * 

We believe that subsection 499f(b), which does not contain a nine- 
month time limit, supplies the procedure for disciplinary sections 
under § 499h. Subsection 499f(b) states: 


Any officer or agency of any State or Territory having ju- 
risdiction over commission merchants, dealers, or brokers in 
such State or Territory and any employee of the United 
States Department of Agriculture or any interested person 
may file, in accordance with the rules and regulations of 
the Secretary, a complaint of any violation of any provision 
of this chapter by any commission merchant, dealer, or 
broker, and may request an investigation of such complaint 
by the Secretary. 


This conclusion is consistent with other language in the statute. 
Section 499m(b), provides that the Secretary, in order to insure 
compliance with the prompt payment provision of § 499(b)\(4), “shall 
from time to time inspect the accounts, records, and memoranda of 
any commission merchant, dealer, or broker determined in a 
formal disciplinary proceeding under § 499f(b) of this title to have 
violated such provision.” (emphasis added) The statute thus indi- 
cates that the procedure for disciplinary actions is set out in 
§ 499f(b), and not § 499f(a). 

A recent decision of the District of Columbia Circuit, Finer Foods 
Sales Co. v. Block, 708 F.2d 774(D.C.Cir. 1983), supports our view. 
While Finer Foods does not address the precise question of whether 
the time limit applies to § 499h disciplinary actions, it does hold 
that another clause of § 499f(a) applies only to reparations proceed- 
ings and not to disciplinary actions. The Court examined subsec- 
tions (a), (b) and (c) of § 499f and concluded: 


3 Cooper v. Caro & Longo Wholesale Produce Co., 40 Agric. Dec. 454 (1981); Bar- 
Well Foods Ltd. v. Valley Packing Service International, 39 Agric. Dec. 1200 (1980); 
Maggio, Inc. v. First National Stores, Inc. 30 Agric. Dec. 1179 (1980); Kaplan's Fruit 
& Produce Co. v. Jim Weatherford Co. 37 Agric. Dec. 812 (1978), holding the Secre- 
tary of Agriculture had no subject matter jurisdiction to revoke its PACA license 
are all actions by sellers for reparations. 

We find additional support in the margin notation to section 6(a), Perishable Ag- 
ricultural Commodities Act, ch. 436, 46 Stat. 531 (1930). This was the original en- 
acted version of PACA 7 U.S.C. § 499f(a), and is identical to the present provision. 
The margin notation reads: ‘ 

Complaint and investigation. 

Petition of individual complainant to the Secretary. 


(Emphasis added.) 
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These subsections do not expressly state which of them 
applies to reparations proceedings, which to disciplinary 
proceedings, and which to both. Analysis of their language 
and structure, however, indicate. that the requirement in 
[§ 499f(a)] for the filing and serving upon the licensee of an 
informal complaint of a third person . . . applies only in 
reparations proceedings and not in disciplinary proceed- 
ings. 

Id. at 780. 

[2] Beene argues that if the nine-month time limit were read not 
to apply to disciplinary actions by the Secretary, then there would 
be no statute of limitations on the Secretary’s disciplinary power. 
We see no serious problems with this situation. The doctrine of 
laches does apply to the Secretary. Moreover, this is not the only 
instance in which Congress has chosen not to put a statutory time 
limit on the Secretary of Agriculture’s disciplinary power. See, e.g. 
Packers and Stockyards Act of 1921, 7 U.S.C. §181 et seg. * The 
statute itself and the case law point to our statute itself and the 
case law point to our conclusion that the nine-month time limit 
does not apply to actions by the Secretary under § 499h. 


II. 


Beene next argues that revocation of its license was inappropri- 
ate under the circumstances. It argues that the Judicial Officer im- 
permissibly refused to exercise discretion in dispensing Beene’s 
sanction, that the Judicial Officer was in error in this and should 
have used his discretion no to revoke Beene’s license. We disagree. 

[3] The choice of sanctions imposed by the Secretary of Agricul- 
ture through his Judicial Officer may not be overturned unless it is 
unwarranted in law or without justification in fact. Butz. v. Glover 
Livestock Commission Co., Inc., 411 U.S. 182, 185-86, 93 S.Ct. 1455, 
1457-58, 36 L.Ed.2d 142 (1973); American Fruit Purveyors, Inc. v. 
United States, 630 F.2d 370, 373, (5th Cir. 1980) (per curiam), cert. 
denied, 450 U.S. 997, 101 S. Ct. 1701, 68 L.Ed.2d 197 (1981). This is 
not the case here. 

Beene misreads the Judicial Officer’s opinion. Beene in its brief 
quotes portions of the Judicial Officer’s opinion as support for its 
contention that the Judicial Officer refused to exercise any discre- 
tion in imposing a sanction. However, the Judicial Officer says only 


47 U.S.C. § 198(a) gives the Secretary the power to require a packer to attend and 
testify at a hearing “[wJhenever the Secretary has reason to believe that any packer 
has violated or is violating any provision of this subchapter. . .” The Secretary may 
assess a penalty of up to $10,000 for each violation pursuant to 7 U.S.C. § 193(b). 
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that he has no discretion to consider mitigating circumstances in 
deciding whether Beene violated PACA, and whether it did so will- 
fully. He does not address the queries of discretion in dispensing 
sanctions. 

[4] The Secretary is authorized, under 7 U.S.C. § 494h(a), to 
revoke a PACA license for flagrant or repeated violations of § 499b. 
Both the Administrative Law Judge the and the Judicial Officer 
found that Beene had committed such violations, and Beene had 
committed such violations, and Beene does not challenge this on 
appeal. Beene went into bankruptcy after failing to pay for the 227 
lots of perishable produce. This does not, however, have any effect 
on the Secretary’s power to revoke Beene’s license. As the Judicial 
Officer explains at length, Congress specifically amended § 525 5 of 
the 1978 Bankruptcy Law in order to authorize continuation of the 
Secretary’s license revocation authority under PACA when the vio- 
lations involve debts dischargeable in bankruptcy. 

[5] Far from denying that he had discretion regarding the license 
revocation, the Judicial Officer carefully examined the evidence 
that Beene put forward as justification for a more lenient penalty. 
Beene presented unsworn petitions by five of its fourteen unpaid 
sellers, asking for leniency for Beene. The Judicial Officer noted 
that the petitions had no probative value, first, because they were 
unsworn, and second, because Beene’s creditors had an interest in 
Beene’s staying in business, hoping that it would eventually be 
able to make full payment. Beene presented no testimony or other 
evidence of mitigating circumstances. The Judicial Officer justified 
the revocation of Beene’s license saying: “If lenient sanctions were 
imposed in the case of serious and flagrant violations of the act for 
the benefit of a few of respondent’s creditors, the sanctions would 
not have a strong deterrent effect and, therefore, such a policy 
would be contrary to the public interest. 


Ill. 


[6] Appellant also urge that the administrative mechanism for 
dispute resolution between a licensee and its creditors in which a 
money judgment may be entered against the licensee for unpaid 
sums is an unconstitutional exercise of judicial power. Relying 


5 The section provides in pertinent part: 

Except as provided in the Perishable Agricultural Commodities Act, 1930 (7 
U.S.C. 499a-499s) . . . a governmental unit may not deny, revoke, suspend, or refuse 
to renew a license . . . [to] a person that is or has been a debtor under this title or a 
bankrupt or a debtor under the Bankruptcy Act... . 

il U.S.C. § 525 (emphasis added). 
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upon Northern Pipeline Construction Co. v. Marathon Pipeline Co., 
458 U.S. 50, 67, 102 S. Ct. 2858, 2869, 73 L.Ed.2d 598 (1982), Beene 
argues that the right to recover contract damages is a state-created 
private right which can only be enforced in Article III court. How- 
ever, we are concerned here only with a public right controversy, 
whether Beene’s license should be revoked. The Supreme Court in 
Marathon, specifically recognized licenses as examples of public 
rights which are within the province of administrative agencies 
without violating Article III. 

The Judicial Officer’s revocation was not unwarranted in a law 
or without justification in fact, and therefore cannot be overturned. 
Accordingly, the judgment of the Judicial officer revoking Beene’s 
license is affirmed. 
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DISPLINARY DECISIONS 


In re: Star Propuce Inc., PACA Docket No. 2-6388. Decipep JANU- 
ARY 12, 1984. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrator Law Judge. 
DEFAULT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “PACA,” instituted by a complaint 
filed on September 7, 1983, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
period October 1980 through July 1982, respondent purchased and 
accepted, the interstate and foreign commerce, from 64 sellers, 712 
lots of fruits and vegetables, all being perishable agricultural com- 
modities, but failed to make full payment promptly of the agreed 
purchase prices, or balances, thereof the total amount of 
$446,354.84. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 


run, and upon the motion of the complainant for the issuance of a 
default order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Star Produce, Inc., is a corporation, whose mailing 
address is 690 Halekauwila Street, Honolulu, Hawaii 96813. 

2. Pursuant to the licensing provisions of the PACA, license 
number 801190 was issued to respondent on June 19, 1980, was re- 
newed annually, presently in effect, and is next subject to renewal 
on or before June 19, 1984. 

3. During the period October 1980 through July 1982 respondent 
purchased, received and accepted in interstate and foreign com- 
merce from 28 sellers, 340 lots of fruits and vegetables, all being 
perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agree purchase prices, or balances thereof, in 
the total amount of $79,151.15. 

4. During the period December 1980 through July 1982, respond- 
ent purchased, received and accepted in interstate and foreign com- 
merce from 36 growers, 372 lots of fruits and vegetables, all being 
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perishable agricultural commodities, but failed to make full pay- 
ment promptly of the agreed purchase prices, or balance thereof, in 
the total amount of $367,203.69. 


CONCLUSIONS 


Respondent’ failure to make full payment promptly with respect 
to the 712 transactions set forth in Findings of Fact Nos. 3 and 4, 
above, constitutes willful, repeated and flagrant violations of Sec- 
tion 2 of the PACA (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules and Practices governing procedures under 
the PACA this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within days after service as 
provided in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 
1.139 and 1.145). 


In re: Mipwest Propuce Company, Inc. PACA Docket. No. 2-6258. 
Decided December 14, 1983. 


Failing to make full payment promptly. 


During the period April 1982 through November 1982 respondent violated the act by 
failing to pay 53 sellers the agreed purchase prices or balances thereof. Respondents 
license is revoked. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by William J. Weber, Administrative Law Judge. 
DEFAULT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “PACA,” instituted by a complaint 
filed on April 28, 1983, by the Director, Fruit and Vegetable Divi- 
sion, Agricultural Marketing Service, United States Department of 
Agriculture. It is alleged in the complaint that during the period 
April 1982 through November 1982, respondent purchased 129 lots 
of fruits and vegetables, all being perishable commodities, from 53 
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sellers, in interstate commerce but failed to make full payment 
promptly of the agreed purchase prices, or balances, thereof the 
total amount of $313,100.57. Complainant further alleged that such 
actions were wilful, flagrant and/or repeated violations of section 2 
of the PACA, and requested that respondent’s license be revoked. 

Respondent filed two responses to the complaint. In the first, 
filed May 20, 1983, it alleged payments of $151,100.87 to 35 of the 
53 sellers named in the complaint; in the second, filed May 27, 
1983, it alleged that it had filed a petition pursuant to Chapter 11 
of the Bankruptcy Code. In its second response, respondent con- 
tended that under Bankruptcy rules it could not make further pay- 
ment to the sellers named in the complaint. In neither response did 
respondent deny violating the PACA nor did respondent deny 
owing the named sellers the balance due as alleged in the com- 
plaint (less its alleged payments). 

Complainant subsequentiy moved for a decision on the pleadings, 
accompanied by a memorandum of points and authorities. In addi- 
tion thereto, complaint requested the taking of official notice of re- 
spondent’s bankruptcy filing. In an order issued November 30, 
1983, both respondent’s request to take official notice and its 
motion for a decision on the pleadings were granted. 

The Judicial Officer’s “Ruling on Certified Questions,” Produce 
Broker’s Inc., 41 Agric. Dec. 2247 (1982), which is controlling here 
requires entry of a decision without a hearing when the admitted 
facts show that the holder of a PACA license has repeatedly failed 
to pay large sums to sellers of produce. Respondent’s admissions in 
its answers provide sufficient fact to establish that respondent has 
failed to make prompt payment with respect to the 129 lots of 
fruits and vegetables it purchased, received, and accepted in inter- 
state commerce from 53 sellers as alleged in the complaint. Re- 
spondent’s failures to make prompt payment constitute wilful, fla- 
grant and repeated violations of the PACA. 

Complainant’s motion for a decision and it complaint request 
that respondent’s license be revoked. Such sanction is consistent 
with the Judicial Officer’s holding in Produce that violation of the 
type considered here call for revocation of license as specified by 
Congress, and are not susceptible of mitigation through proof of cir- 
cumstances. See Pete Singh Produce, Inc., 42 Agric. Dec. 264 (1983). 

In accordance with Produce, respondent’s PACA license is hereby 
revoked on the bases of the following findings of fact and resultant 
conclusion of law. 
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FINDINGS OF FACT 


1. Respondent, Midwest Produce Co., Inc,, is a Tennessee corpora- 
tion whose address is 415 South Front Street, Memphis, Tennessee 
38108. 

2. Pursuant to the licensing provisions of the PACA, license 
number 800629 was issued to respondent on February 27, 1980. The 
license has been renewed annually, and is next subject to renewal 
on or before February 27, 1984. 

3. During the period April, 1982 through November 1982, re- 
spondent violated section 2(4) of the PACA (7 U.S.C. 499b(4)) by fail- 
ing to make full payment promptly to 53 sellers of the agree pur- 
chase prices or balances thereof, in the total amount of $313,100.57, 
for 129 lots of fruits and vegetables purchased received and accept- 
ed in interstate and foreign commerce. At sometime more than 10 
days after such produce was accepted, respondent paid 35 of the 
sellers $151,100.87 with respect to 73 of the 129 transactions. Re- 
spondent still owes 31 of the 53 sellers $161,999.70 with respect to 
68 of the 129 transactions involving perishable commodities in 
interstate commerce. 


CONCLUSIONS 


Respondent’ failure to make full payment promptly, constitutes 
wilful, flagrant, and repeated violations of Section 2(4) of the PACA 


(7 U.S.C. 499b(4)), for which the Order below is issued. 
ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules and Practices Governing Procedures under 
the PACA this Decision will become final without further proceed- 
ings 35 days after service hereof, unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 

[This decision became final January 26, 1984.-Ed.] 


In re: Gitarpi TRUCK AND TRANSPORTATION, INc. PACA Docket No. 
2-6186. Decided January 27, 1984. 

The Judicial Officer affirmed Judge Palmer’s order revoking respondent’s license 

for failing to pay for produce. Agreements for delayed payment must be made at 

time contract is made; they must be express, but need not be written. Failure to pay 
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is a serious violation resulting in a revocation order or, if a license is not in effect, 
an order finding that respondent has committed repeated and flagrant violations, 
which has the same effect as a revocation order. Respondent’s violations were re- 
peated, flagrant, and willful. “Slow pay” is also a serious violation. The Act calls for 
payment—not excuses. All excuses, including bankruptcy, are rejected. Extraordi- 
nary circumstance such as war or collapse of national banking system, might consti- 
tute mitigating circumstances. Pleas for leniency by creditors are routinely rejected. 
Hardship to respondent’s community, customers or employees resulting from disci- 
plinary order is disregarded. Respondent’s due process rights were not violated by 
complainant’s examination of respondent’s records after the formal complaint was 
filed, notwithstanding the fact that respondent has no discovery rights under De- 
partment’s Rules of Practice. Prejudicial error was not committed when Judge 
Palmer refused to continue hearing for third time or to disqualify himself for alleg- 
edly pre-judging issues. In future cases, respondents must make full payment by 
opening of the hearing in order to receive a suspension order (for “slow pay”) rather 
than a revocation order (for ‘‘no pay”). But until respondents have an opportunity to 
learn of this new policy, they can make full payment after the opening of the hear- 
ing. A more severe sanction policy can lawfully by applied without prior warning, 
but that is not the case here. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. § 499a et seq.), 
in which Administrative Law Judge Victor W. Palmer filed an ini- 
tial Decision and Order on October 26, 1983, revoking respondent’s 
license for failure to pay promptly 24 sellers $123,872.56 for 57 lots 
of produce purchased and accepted in interstate commerce during 
the 20 month period from October 1980 through June 1982. At the 
time of the hearing, respondent still owed $68,568.05 of that sum. 1 

On December 29, 1983, respondent appealed to the Judicial Offi- 
cer, to whom final administrative authority to decide the Depart- 
ment’s cases subject to 5 U.S.C.§§ 556 and 557 has been delegated (7 
CFR § 2.35). 2 On January 23, 1984, the case was referred to the Ju- 
dicial Officer for decision. 


1 See generally Campbell, “The Perishable Agricultural Commodities Act Regula- 
tory Program,” in 1 Davidson, Agricultural Law, ch. 4 (1981 and Aug. 1983 Supp.), 
and Becker and Whitten, “Perishable Agricultural Commodities Act,” in 10 Harl, 
Agricultural Law, ch. 72 (1980). 

2 The career position of Judicial Officer was established pursuant to the Act of 
April 4, 1940 (7 U.S.C.§§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. 
Reg. 3219 (1953), reprinted in 5 U.S.C. app., at 764 (1976). The Department’s present 
Judicial Officer was appointed in January 1971, having been involved with the De- 
partment’s regulatory programs since 1949 (including 3 years’ trial litigation; 10 
years’ appellate litigation relating to appeals from the decisions of the prior Judicial 
Officer; and 8 years as administrator of the Packers and Stockyards Act regulatory 


program). 
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Oral argument before the Judicial Officer, which is discretionary 
(7 CFR § 1.145(d)), was requested by respondent, but is denied inas- 
much as the issues are not novel or difficult, the case has been 
thoroughly briefed, the case is governed by prior precedents, and 
oral argument would seem to serve no useful purpose. 

For the reasons set forth below, revocation of respondent's li- 
cense is appropriate in the circumstances of this case. 


FINDINGS OF FACT 


1. Respondent, Gilardi Truck & Transportation, Inc., is a corpora- 
tion located at 2355 Wapak Road, Sidney, Ohio 45365, and pursuant 
to the licensing provision of the Perishable Agricultural Commod- 
ities Act, has held license number 771488 since June 6, 1977, which 
is next subject to renewal on June.6, 1984. 

2. During the period October 1980 through July 1982, respondent 
purchased 57 lots of perishable agricultural commodities from 24 
sellers in the total amount of $123,872.56. Of that sum, respondent 
paid $55,304.51, but its payments were anywhere from 3 to 14 
months late. At the time of the hearing, respondent still owed 
$68,568.05 to 8 sellers for 30 lots of produce. 

3. As to most of the transactions referred to in Finding 2, re- 
spondent entered into express agreements at the time of the pur- 
chase contracts for payment to be made within 20 to 30 days after 
shipment. With respect to a few of the transactions, the parties 
agreed at the time of the purchases for payment to be made within 
a reasonable time. As to a few other transactions, no express agree- 
ments for deferred payment were made at the time of the pur- 
chases. None of the payments were made within 30 days, or within 
a reasonable time. 

4. Respondent’s failures to make full payment promptly consti- 
tute wilful, flagrant and repeated violations of § 2(4) of the Perish- 
able Agricultural Commodities Act (7 U.S.C. § 499b(4)). 


CONCLUSIONS 
I. 


Section 2 of the Perishable Agricultural Commodities Act pro- 
vides (7 U.S.C. § 499b): 


It shall be unlawful in or in connection with any trans- 
action in interstate or foreign commerce 


* * * * * 
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(4) For any commission merchant, dealer, or broker to 
make, for a fraudulent purpose, any false or misleading 
statement in connection with any transaction involving 
any perishable agricultural commodity which is received 
in interstate or foreign commerce by such commission 
merchant, or bought or sold, or contracted to be bought, 
sold, or consigned, in such commerce by such dealer, or the 
purchase or sale of which in such commerce is negotiated 
by such broker; or to fail or refuse truly and correctly to 
account and make full payment promptly in respect of any 
transaction in any such commodity to the person with 
whom such transaction is had; or to fail, without reasona- 
ble cause, to perform any specification or duty, express or 
implied, arising out of any undertaking in connection with 
such transaction; 


* * * * * * * 


Respondent argues that it had express agreements with its credi- 
tors for credit and that it complied with such agreements (Appeal 
Brief, at 9-11). However, the undisputed evidence supports Judge 
Palmer’s findings and conclusions that respondent did not comply 
with its express agreements for credit. 

The undisputed testimony by Francis A. Gilardi, Sr., respond- 
ent’s president, and Francis A. Gilardi, Jr., respondent’s general 
manager of operations, establishes that in most of the transactions 
involved in the complaint respondent entered into express agree- 
ments at the time of the purchase contracts for payment to be 
made within 20 to 30 days after shipment. Their testimony further 
establishes that with respect to a few transactions, the parties 
agreed at the time of the purchases for payment to be made within 
a reasonable time, and that as to a few other transactions, no ex- 
press agreements for deferred payment were made at the time of 
the purchases. 

None of respondent’s payments were made in the transactions 
involved in this case within 30 days, and none were made within a 
reasonable time. Instead, full payment was made more than nine 
months late in many cases, and more than one or two years late in 
a substantial number of cases. 

The most that can be said on behalf of respondent is that after 
respondent failed to comply with original payment agreements, the 
creditors subsequently agreed with respondent to work the matter 
out, accepting payment over a delayed time period. However, such 
subsequent agreements, made after respondent’s default in comply- 
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ing with the original payment agreements, are irrelevant for regu- 
latory purposes in this disciplinary proceeding. 

Section 2(4) of the Act (7 U.S.C. § 499b(4)) requires that full pay- 
ment be made “promptly.” The regulations specify the period in 
which payment must be made in order to comply with that require- 
ment (7 CFR § 46.2(aa)). In most instances, payment must be made 
within 10 days, but the regulations permit the parties by express 
agreement at the time the contract is made to provide for a differ- 
ent payment time. Specifically, the regulations provide: 


That as an exception to paragraphs (aa) (1) through (9) of 
this section, the parties may, by express agreement at the 
time the contract is made, provide a different time for pay- 
ment, and if they have so agreed, then payment within the 
time provided shall constitute “full payment promptly”: 
Provided further, That the party claiming the existence of 
such express agreement as to time of payment shall have 
the burden of proving it. 3 


An agreement to provide a different time for payment does not 
have to be in writing. * However, the agreement must be reached 
at the time the contract is made, or it is meaningless for regulatory 
purposes. For example, an agreement to extend the time for pay- 
ment made after the payment time has expired does not negate the 
violation. 5 

There is a sound basis for the regulatory requirement that agree- 
ments to extend the time for payment must be made at the time 
the purchase contract is made. After the buyer has the produce, 
the parties are no longer dealing on equal terms. The seller can no 
longer refuse to sell; the buyer is the only one with options, i.e., he 
can pay or not pay, as agreed. Thus the buyer would have an 
unfair advantage in any negotiations on payment terms after deliv- 
ery. In order to ensure that the parties deal on equal terms, the 


37 CFR § 46.2(aaX9). The regulations were amended to require an express agree- 
ment, 37 Fed. Reg. 14561 (1972), following the decision in In re American Fruit Pur- 
veyors, Inc., 30 Agric. Dec. 1542, 1557-61 (1971), holding that an implied agreement 
was sufficient under the then existing regulations. ’ 

4 In re American Fruit Purveyors, Inc., 30 Agric. Dec. 1542, 1557 (1971). Although 
the regulations were amended following this decision, the amended regulations do 
not require a written agreement to delay payment. 7 CFR § 46.2(aaX9). 

5 In re Jarosz Produce Farms, Inc., 42 Agric. Dec. — (Oct. 6, 1983); In re Connecti- 
cut Celery Co., 40 Agric. Dec. 1131, 1187-38 (1981); In re American Fruit Purveyors, 
Inc. 38 Agric. Dec. 1872, 1382 (1979), aff'd per curiam, 630 F.2d 370, 373 (Sth Cir. 
1980), cert. denial, 450 U.S. 997 (1981); In re M. & H. Produce Co., 34 Agric. Dec. 700, 
733-40 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977). 
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regulations do not recognize (for disciplinary purposes) changes 
made in the time for payment after the contract is made. 


Il, 


As of the time of the hearing, respondent failed to pay for 
$68,568.05 worth of perishable agricultural commodities. Failure to 
pay for produce is a very serious violation of the Perishable Agri- 
cultural Commodities Act which results in an order revoking the 
license of the offender ® since it is the “goal [of the Perishable Ag- 
ricultural Commodities Act] that only financially responsible per- 
sons should be engaged in the perishable agricultural commod- 
ities,” 7 and it is the policy of this Department to impose severe 
sanctions for serious violations of any of the regulatory programs 
administered by the Department to serve as an effective deterrent 
not only to the respondents but also to other potential violators. ® 


6 E.g., In re Jarosz Produce Farms, Inc., 42 Agric. Dec. ___ (Oct. 6, 1983)’ In re 
Evans Potato Co., 42 Agric. Dec. 408, 410 (1983); In re Old Virginia, Inc., 42 Agric. 
Dec. 270, 272 (1983); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2425 (1982), 
appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Carlton F. Stowe, Inc., 41 
Agric. Dec. 1116, 1126 (1982), appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); In 
re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-59 (1981), aff, 692 F.2d 1025 
(5th Cir. 1982); In re Mel’s Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United 
Fruit & Vegetable Co., 40 Agric. Dec. 396, 401-02 (1981), aff'd 668 F.2d 983 (8th Cir.), 
cert. denied, 102 S. Ct. 2299 (1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 
(1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 
(1982); In re Baltimore Tomato Co., 39 Agric. Dec. 412, 414-16 (1980); In re Hal 
Merdler Produce, Inc., 37 Agric. Dec. 809, 811-12 (1978); In re Solt, 35 Agric. Dec. 
721, 723, 726 (1976); In re Catanzaro, 35 Agric. Dec. 26 30-36 (1976), aff'd, No. 76- 
1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; accord, In re Kafcsak, 39 
Agric. Dec. 683, 686-87 (1980), aff'd, No. 80-3406 (6th Cir. Dec. 18, 1981), printed in 
41 Agric. Dec. 88 (1982). 

7 Marvin Tragash Co. v. USDA, 524 F.2d 1255, 1257 (5th Cir. 1975); accord, Chid- 
sey v. Guerin, 443 F.2d 584, 588-89, (6th Cir. 1971); Zwick v. Freeman, 373 F.2d 110, 
117 (2d. Cir.), cert. denied, 389 U.S.835 (1967); In re Melvin Beene Produce Co., 41 
Agric. Dec. 2422, 2425 (1982), appeal docketed, No.82-3826 (6th Cir. Dec. 23, 1982); Jn 
re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1168 (1982), aff'd, 708 F.2d 774 (D.C. 
Cir. 1983); In re Connecticut Celery Co., 40 Agric. Dec. 1131, 1133 (1981); In re Mel’s 
Produce, Inc., 40 Agric. Dec. 792, 793 (1981); In re United Fruit & Vegetable Co., 40 
Agric. Dec. 396, 402 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 
(1982); In re Columbus Fruit Co., 40 Agric. Dec. 109, 112 (1981), aff'd mem., No. 81- 
1446 (D.C. Cir. Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 


8 Section 8(a) of the Act provides (7 U.S.C. § 499h{(a)): 


§ 499h. Grounds for suspension or revocation of license 
(a) Authority of Secretary 
Whenever (a) the Secretary determines, as provided in section 499f of this 


title, that any commission, merchant, dealer, or broker has violated any of the 
Continued 
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This policy has been followed in all of the Department’s discipli- 
nary proceedings in recent years. 

The basis for the Department’s sanction policy is set forth at 
great length in numerous decisions e.g., In re Worsley, 33 Agric. 
Dec. 1547, 1556-71 (1974), set forth in the Appendix to this deci- 
sion. ° The Department’s sanction policy is also discussed at length 
in In re Esposito, 38 Agric. Dec. 613, 624-65 (1979). 

“Failure to pay violations not only adversely affect the party 
who is not paid for produce, but such violations have a tendency to 
snowball. ‘On occasions, one licensee fails to pay another licensee 
who is then unable to pay a third licensee.’ This could have serious 
repercussions to producers, licensees and consumers.” !° 

If the violator who fails to pay for produce does not have a li- 
cense in effect, an order is issued finding that the person has en- 


provisions of section 499b of this title . . . the Secretary may publish the facts 
and circumstances of such violation and/or, by order, suspend the license of 
such offender for a period not to exceed ninety days, except that, if the violation 
is flagrant or repeated, the Secretary may, by order, revoke the license of the 
offender. 

® Severe sanctions issued pursuant to this policy were sustained e.g., in In re Col- 
lier, 38 Agric. Dec. 957, 971-72 (1979), aff'd, 624 F.2d 190 (9th Cir. 1980); In re Gold 
Bell-I&S Jersey Farms, Inc., 37 Agric Dec. 1336, 1362-63 (1978), aff'd, No. 78-3134 (D. 
N.J. May 25, 1979), aff'd mem., 614 F.2d 770 (8d Cir 1980); In re Muehlenthaler, 37 
Agric. Dec. 313, 330-32, 337-52, aff'd mem., 590 F.2d 340 (8th Cir. 1978); In re Mid- 
State Livestock, Inc., 37 Agric. Dec. 547, 549-51 (1977), affd sub nom. Van Wyk v. 
Bergland, 570 F.2d 701 (8th Cir, 1978); In re Cordele Livestock Co., 36 Agric. Dec. 
1114, 1133-34 (1977), aff'd mem., 575 F.2d 879 (5th Cir. 1978); In re Livestock Market- 
ers, Inc., 35 Agric Dec. 1552, 1561 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 
1977), cert. denied, 435 U.S. 968 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31-82, 
(1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
Maine Potato Growers, Inc.,34 Agric Dec. 773, 796, 801 (1975), aff'd, 540 F.2d 518 (1st 
Cir. 1976); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750, 762 (1975), aff'd mem., 
549 F.2d 830 (D.C. Cir.) cert. denied, 484 U.S. 920 (1977); In re Southwest Produce, 
Inc., 34 Agric. Dec. 160, 171, 178, aff'd per curiam, 524 F.2d 917 (5th Cor. 1975); In re 
J. Acevedo & Sons, 34 Agric Dec. 120, 138, 145-60, aff'd per curiam, 524 F.2d 977 (5th 
Cir. 1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1913-14 (1974); aff'd, 524 
F.2d 1255 (5th Cir. 1975); In re Trenton Livestock, Inc., 33 Agric. Dec. 499, 515, 539- 
50 (1974), aff'd mem., 510 F.2d 966 (4th Cir. 1975); In re Miller, 33 Agric. Dec. 53, 64- 
80, aff'd per curiam, 498 F.2d 1088, 1089 (5th Cir. 1974). 

10 In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2426 (1982), appeal docket- 
ed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 
1154, 1169 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Columbus Fruit Co., 40 
Agric. Dec. 109, 114 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed 
in 41 Agric. Dec. 89 (1982); accord. In re Connecticut Celery Co., 40 Agric. Dec. 1131, 
1134 (1981). Although the Actis primarily to protect producers, it “is also ‘for the 
protection of consumers’ (H.R. Rep. No. 1196, 84th Cong., Ist Sess., p. 2), inasmuch 
as increased industry costs resulting from failure to pay or other unfair practices 
are ultimately borne by consumers.” In re Catanzaro, 35 Agric. Dec. 26, 33, (1976), 
aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467. 
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gaged in repeated or flagrant violations of the Act,!1 which has 
the same effect on the violator and on persons responsibly connect- 
ed with the violator as a license revocation. !2 

In the present case, respondent's failure to pay violations in- 
volved a large number of transactions and were, therefore, repeat- 
ed. 1% Also, in view of the large amount of money not paid to ship- 
pers ($68,568.05), and the number of transactions, the violations 
were flagrant. !4 


11 F.g., In re Oliverio, Jackson, Inc., 42 Agric. Dec. ___ (Aug. 31, 1983); In re Ba- 
nanas, Inc., 42 Agric. Dec. ___ (Mar. 25, 1983); In re Melvin Beene Produce Co., 41 
Agric. Dec. 2422, 2426 (1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); Jn 
re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1168-92 (1982), aff'd, 708 F.2d 774 (D.C. 
Cir. 1983); In re V.P.C., Inc., 41 Agric. Dec. 734, 748 (1982); In re Connecticut Celery 
Co., 40 Agric. Dec. 1131, 1133-34, 1151 (1981); In re C.B. foods, Inc., 40 Agric. Dec. 
961, 968-71 (1981), aff'd mem., 681 F.2d 804 (8d Cir. 1982), cert. denied, 103 S. Ct. 70 
(1982); In re Kafcsak, 39 Agric. Dec. 683, 686-87 (1980), aff'd, No. 80-3406 (6th Cir. 
Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982); In re John H. Norman & Sons 
Distrib. Co., 37 Agric, Dec. 705, 714-21 (1978); In re Pappas Produce Inc. 36. Agric. 
Dec. 684, 694-96 (1977); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1633, 1643-45 
(1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 489 U.S. 819 (1978); In re 
King Midas Packing Co., 34 Agric. Dec. 1879, 1885-89 (1975); In re M. & H. Produce 
Co., 34 Agric. Dec. 700 748-52 (1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 
434 U.S. 920 (1977); In re Marvin Targash Co., 33 Agric. Dec. 1884, 1896-1914, (1974) 
aff'd, 524 F.2d 1255 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 
236, 253, 266-70 (1973), aff'd, 491 F.2d 988 (2d Cir.) cert. denied, 419 U.S. 830 (1974). 

12 In re V.P.C,, Inc., 41 Agric. Dec. 734, 748-49 (1982); In re Connecticut Celery Co., 
40 Agric. Dec. 1131, 1151-52 (1981); In re John H. Norman & Sons Distrib. Co., 37 
Agric. Dec. 705, 714-15 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 750-51 
(1975), aff'd mem., 549 F.2d 830 (D.C. Cir. 1977), cert. denied, 434 U.S. 920 (1977). 

18 Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); Zwick v. Freeman, 
373 F.2d 110, 115 (2d Cir.), cert. denied, 389 U.S. 835 (1967); Eastern Produce Co. v. 
Benson, 278 F.2d 606, 610 n. 6 (3d Cir. 1960); In re United Fruit & Vegetable Co., 40 
Agric. Dec. 396, 403 (1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 
(1982); In re Atlantic Produce Co., 35 Agric. Dec. 1631, 1640 (1976), aff'd mem., 568 
F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); accord, In re Finer Foods Sales 
Co., 41 Agric. Dec. 1154, 1169 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Carlton 
F. Stowe, Inc., 41 Agric. Dec. 1116, 1127 (1982), appeal dismissed, No. 82-4144 (2d Cir. 
Oct. 13, 1982); In re V.P.C, Inc., 41 Agric. Dec. 734, 743 (1982); In re Wayne Cusi- 
mano, Inc., 40 Agric. Dec. 1154, 1156-57 (1981), aff'd, 692 F.2d 1025 (5th Cir. 1982); In 
re Connecticut Celery Co., 40 Agric. Dec. 1131, 1135 (1981); In re Columbus Fruit Co., 
40 Agric. Dec 109, 112 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), print- 
ed in 41 Agric. Dec. 89 (1982); In re M. & H. Produce Co., 34 Agric. Dec. 700, 748 
(1975), aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977). 

14 Reese Sales Co. v. Hardin, 458 F.2d 183, 187 (9th Cir. 1972); In re Melvin Beene 
Produce Co., 41 Agric. Dec. 2422, 2427 (1982), appeal docketed, No. 82-3826 (6th Cir. 
Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1169-70 (1982), aff'd, 
708 F.2d 774 (D.C. Cir. 1983); In re V.P.C., Inc., 41 Agric. Dec. 734, 743 (1982); In re 
Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1127-28 (1982), appeal dismissed, No. 82- 


4144 (2d Cir. Oct. 13, 1982); In re Wayne Cusimano, Inc., 40 Agric. Dec. 1154, 1156-57 
Continued 
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The fact that respondent continued to purchase and accept 
produce over a 20-month period during which it was failing to pay 
promptly for produce previously purchased is another flagrant cir- 
cumstance. Cf. Zwick v. Freeman, 373 F.2d 110, 115 (2d Cir.), cert. 
denied, 389 U.S. 835 (1967), in which the court said with respect to 


a failure to pay case under the Perishable Agricultural Commod- 
ities Act: 


As there was a series of 295 transactions which occurred 
over a period of several months and which involved a defi- 
cit in excess of a quarter of a million dollars, it is incon- 
ceivable that petitioners were unaware of their financial 
condition and unaware that every additional transaction 
they entered into was likely to result in another violation of 
the Commodities Act. 


It would be hard to imagine clearer examples of “flagrant” 
violations of the statute than were exemplified by petition- 
ers conduct. !5 


In addition to being repeated and flagrant, respondent’s viola- 
tions were also wilful, as that term is used in the Administrative 
Procedure Act (5 U.S.C. 558(c)). In re Shatkin, 34 Agric. Dec. 296, 
297-314 (1975). “Under PACA, an action is wilful if a prohibited act 
is done intentionally, irrespective of evil intent, or done with care- 
less disregard of statutory requirements.” American Fruit Purvey- 


(1981), aff'd, 692 F.2d 1025 (5th Cir. 1982); In re Connecticut Celery Co., 40 Agric. 
Dec. 1131, 1185 (1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 403 
(1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re Colum- 
bus Fruit Co., 40 Agric. Dec 109, 112-13 (1981), aff'd mem., No. 81-1446 (D.C. Cir. 
Jan. 19, 1982), printed in 41 Agric. Dec. 89 (1982); In re John H. Norman & Sons 
Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978); In re Catanzaro, 35 Agric. Dec. 26, 31 
(1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467; In re 
M. & H. Produce Co., 34 Agric. Dec. 700, 747 (1975), aff'd mem., 549 F.2d 830 (D.C. 
Cir.), cert. denied, 434 U.S. 920 (1977). 

18 Accord: Wayne Cusimano, Inc. v. Block, 692 F.2d 1025, 1029 (5th Cir. 1982); 
George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir. 1973), cert. denied, 
419 U.S. 830 (1974); In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2427-28 
(1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales 
Co., 41 Agric. Dec. 1154, 1170, 1179 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re 
V.P.C., Inc., 41 Agric. Dec. 734, 743-44 (1982); In re Connecticut Celery Co., 40 Agric. 
Dec. 1131, 1135 (1981); In re United Fruit & Vegetable Co., 40 Agric. Dec. 396, 403 
(1981), aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 456 U.S. 1007 (1982); In re John H. 
Norman & Sons Distrib. Co., 37 Agric. Dec. 705,709-14 (1978); In re Atlantic Produce 
Co., 35 Agric. Dec. 1631, 1640-41 (1976), aff'd mem., 568 F.2d 772 (4th Cir.), cert. 
denied, 489 U.S. 819 (1978); In re M. & H. Produce Co., 34 Agric. Dec. 700, 747 (1975), 
aff'd mem., 549 F.2d 830 (D.C. Cir.), cert. denied, 434 U.S. 920 (1977) (all involving 
continuing business activities during a period when respondents knew they were in 
serious financial difficulty). 
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ors, Inc. v. United States, 630 F.2d 370, 374 (5th Cir. 1980) (per 
curiam), cert. denied, 450 U.S. 997 (1981). 

The transactions in which respondent finally made full payment 
were also repeated and flagrant violations of the Act in view of the 
large sum of money involved and the lengthy delays in payment (3 
to 14 months late, at the time of the hearing). Jn re Foursome Bro- 
kerage, Inc., 42 Agric. Dec. —--— (Dec. 5, 1983), and cases cited 
therein. 

The serious nature of violations involving failure to pay prompt- 
ly for perishable agricultural commodities is explained in Jn re J. 
Acevedo & Sons, 34 Agric. Dec. 120, 182-33, aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975), as follows: 


Failure to pay promptly for perishable agricultural com- 
modities is a serious violation of the Act. As explained by 
Paul D. Koenigsberg, a witness for complainant (Tr. 50-51): 


A The law may be referred to as a fair trading 
act in the produce industry. The law was request- 
ed by the industry for its own protection. 


Its intent is to suppress unfair or fraudulent 
practices. And the Act spells out the practices 
that are to be suppressed or prohibited or are con- 


sidered violations. 


The basic reason is that the produce industry is 
a fast moving business. It is done on trust and 
payment must be obtained so that the shipper, 
let’s say, or seller can pay his help, can pay his 
supplier, who may be a farmer or another packer. 
The law spells out the terms for such payments. It 
spells out what may be done to extend time of 


payment. 


Primarily, each dealer is supposed to operate on 
his own funds and not operate on the funds of his 
supplier. In being a slow pay or a late pay, the re- 
ceiver in effect is using the supplier’s funds, the 
supplier’s money without having to borrow on his 
own, without paying interest and in many, many 
cases forces the supplier to go to other financial 
sources to obtain funds to be able to pay for his 
own operations. Usually in obtaining these funds 
that supplier has to get a bank loan and pay in- 
terest. 
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Q Carrying on that thought, Mr. Koenigsberg, is 
it your experience in the years you’ve served with 
the Perishable Agricultural Commodities Act pro- 
gram that persons who pay late are a severe risk 
within the industry? 


A Yes, it is quite often we have seen persons 

running up quite a history of late pay and then 

closing the doors, going out of business. It left the 

suppliers with very faint hope of recovery of the 

funds. And in very, very many instances the funds 

that were recovered were very small percentage of 

the amounts due. 

Similarly, in Jn re Southwest Produce, Inc., 34 Agric. Dec. 160, 
168-69, aff'd per curiam, 524 F.2d 977 (5th Cir. 1975), it is stated: 


Failure to pay promptly for perishable agricultural com- 
modities is a serious violation of the Act. As explained by 
Paul D. Koenigsberg, who has been involved with this regu- 
latory program for about 32 years and is in charge of its 
disciplinary unit (Tr. 18, 26-27): 


Q Okay. Now, in bringing one of these discipli- 
nary proceedings for no payment or slow pay- 
ment, does the department consider itself as car- 
rying out the desires of the industry or simply is 
it the department desires to be the regulatory 
agency? 


A No, sir, the department considers itself a 
service agency rather than a police agency. It is 
the industry’s desire and has been expressed by 
the industry nationally any number of times, as a 
matter of fact, the national potato counsel just re- 
cently at its, I assume, annual meeting, made a 
question of slow pay, no pay, the first order of dis- 
cussion and business and quite a large article ap- 
peared in the “Packer” of November 17, 1973. I 
believe that is the correct date. The “Packer” is a 
trade newspaper. 


* * * * * * * 


Q Now, going back to the departments in gener- 
al, why is it that failures to pay promptly are con- 
sidered serious violations? 





GILARDI TRUCK AND TRANSPORTATION, INC. 
Volume 43 Number 1 


A By a buyer failing to pay the seller promptly 
quite often the seller is forced to borrow money on 
the open financial market and pay interest on it. 
At times if a seller is operating in very close oper- 
ations he may not be able to get money from a 
bank or a finance company and we have had any 
number of occa[s]ions where the sellers have been 
forced out of business, but [at] the same time with 
the seller not having enough money to pay his 
bills, his creditors may be hurt because they can’t 
get paid. The seller can’t pay his employees, the 
creditors can’t pay their bills and their employees. 
It winds up in.a vicious cycle, and as I say, quite 
often some people are forced out of business by 
that. 

Respondent argues that its payment violations were caused by a 
fire at its place of business, for which it was admittedly underin- 
sured. But it has repeatedly been held under the Perishable Agri- 
cultural Commodities Act that all excuses, including bankruptcy, 
are routinely rejected in determining whether payment violations 
occurred or whether they were wilful, since “the Act calls for pay- 
ment — not excuses.” 16 


16 In re Jarosz Produce Farms, Inc., 42 Agric. Dec. —— (Oct. 6, 1983) (non-pay- 
ment because of bankruptcy caused by failure of large purchaser from respondent to 
comply with its contractual agreement); Jn re Oliverio, Jackson, Oliverio, Inc., 42 
Agric. Dec. ——— (Aug. 31, 1983) (non-payment because another firm failed to pay 
respondent $248,805.66); In re Bananas, Inc., 42 Agric. Dec. ——— (Mar. 25, 1983) 
(non-payment because of a major customer’s insolvency, the failure of other debtors 
to pay respondent, and increased operating costs); Im re Melvin Beene Produce Co., 
41 Agric. Dec. 2422, 2428, 2442-44 (1982) (non-payment because of bankruptcy), 
appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 
Agric. Dec. 1154, 1171 (1982) (non-payment because of bankruptcy), aff‘, 708 F.2d 
774 (D.C. Cir. 1983); In re Carlton F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982) 
(non-payment because of bankruptcy of another firm owing respondent $776,459.23), 
appeal dismissed, No. 82-4144 (2d Cir. Oct. 13, 1982); in re V.P.C., Inc., 41 Agric. Dec. 
734, 746-47 (1982) (non-payment because of financial difficulties); In re Connecticut 
Celery Co., 40 Agric. Dec. 1131, 1138-40 (1981) (non-payment because respondent 
suddenly and unexpectedly lost a major sales account); In re United Fruit & Vegeta- 
ble Co., 40 Agric. Dec. 396, 404 (1981) (non-payment because of financial difficulties), 
aff'd, 668 F.2d 983 (8th Cir.), cert. denied, 102 S. Ct. 2299 (1982); In re Columbus 
Fruit Co., 40 Agric. Dec. 109, 113 (1981) (non-payment because respondent lost a 
major sales account and a large supplier changed its course of dealing with respond- 
ent, demanding cash on delivery), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), 
printed in 41 Agric. Dec. 89 (1982); In re Kafcsak, 39 Agric. Dec. 683, 685-86 (1980) 
(non-payment because of strike and failure of others to pay respondent), aff'd, No. 


80-3406 (6th Cir. Dec. 18, 1981), printed in 41 Agric. Dec. 88 (1982); In re John H. 
Continued 
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In In re Produce Brokers, Inc., 41 Agric. Dec. 2247, 2250-51 


(ruling on certified questions), final decision, 42 Agric. Dec. 124 
(1982), it is stated: 


Although mitigating circumstances are generally consid- 
ered in determining sanctions in the Department’s discipli- 
nary cases, all excuses as to why payment was not made 
have been disregarded in determining the sanction in 
cases involving failure to pay under the Perishable Agri- 
cultural Commodities Act in view of the statutory provi- 
sions and the nature and history of the. program. Jn re 
Esposito, 38 Agric.. Dec. 613, 632-40 (1979)... . 


Judge Weber’s final question ——‘‘What might consti- 
tute mitigation to reduce the sanction?” —— involves a 
hypothetical question that need not be determined here. It 
is sufficient for present purposes to rely on settled prece- 
dent holding that the customary excuses for payment vio- 
lations are ignored in determining sanctions under the 
Perishable Agricultural Commodities Act. Such excuses in- 
clude violations caused by financial difficulties resulting 
from a variety of reasons, such as the failure of a large 
creditor to pay respondent, business recessions, strikes, ad- 
verse weather conditions, sudden loss of major account, ill 
health of a key person, etc. 


It will be time enough to determine what extraordinary 
circumstance, such as war, 1932 type depression, collapse 


Norman & Sons Distrib. Co., 37 Agric. Dec. 705, 709-14 (1978) (non-payment because 
of failure of others to pay respondent); Jn re Catanzaro, 35 Agric. Dec. 26, 31 (1976) 
(non-payment because of railroad strike), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), 
printed in 36 Agric. Dec. 467; In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 
266-68 (1973) (non-payment because of financial difficulties), aff'd, 491 F.2d 988 (2d 
Cir.), cert. denied, 419 U.S.-830 (1974); accord, In re Wayne Cusimano, Inc., 40 Agric. 
Dec. 1154, 1157 91981) (non-payment because of financial difficulties, including diffi- 
culty in collecting from others), aff‘d, 692 F.2d 1025 (5th Cir. 1982); In re C.B. Foods, 
Ine., 40 Agric. Dec. 961 (1981) (non-payment because respondent lost a major sales 
account and three large suppliers would no longer extend credit), aff'd mem., 681 
F.2d 804 (3d Cir. 1982), cert. denied, 103 S. Ct. 70 (1982); In re Atlantic Produce Co., 
85 Agric. Dec. 1631, 1632-33, 1641-42 (1976) (non-payment because of financial diffi- 
culties), aff'd mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978); In re 
Solt, 35 Agric. Dec. 721, 723-24 (1976) (non-payment because of bankruptcy of an- 
other firm owing respondent over $130,000.00); Jn re King Midas Packing Co., 34 
Agric. Dec. 1879, 1883, 1885 (1975) (non-payment because of financial difficulties); In 
re Bailey Produce Co., 8 Agric. Dec. 1403, 1405 (1949) (non-payment because of finan- 
cial difficulties); In re Josie Cohen Co., 3 Agric. Dec. 1013, 1015 (1944) (non-payment 
because of financial difficulties). 
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of the national banking system, etc., might constitute miti- 
gation to reduce or eliminate a sanction under the Perish- 
able Agricultural Commodities Act if such a circumstance 
is presented on the record of a case. 


Even if mitigating circumstances were to be considered, respond- 
ent’s financial losses resulting from its failure to carry adequate in- 
surance would not be a sufficient mitigating circumstance to war- 
rant a lesser sanction than revocation of respondent’s license, in 
view of respondent’s repeated and flagrant violations over a 20- 
month period. 

As in the case of failure to make full payment, excuses as to why 
payment could not be made promptly are ignored since “‘the Act 
calls for payment—not excuses.” !7 

In affirming the Judicial Officer’s decision involving conclusions 
identical to those involved in the disciplinary proceeding here, the 
court held in Finer Foods Sales Co. v: Block, 708 F.2d 774, 781-82 
(D.C. Cir. 1983): 


The petitioner argues that the Judicial Officer improper- 
ly refused to consider various “mitigating factors” that, ac- 
cording to it, should have been viewed as excusing its fail- 
ure to pay its debts. These include the allegedly relatively 
small amount the petitioner owed, the absence of previous 
violations by the petitioner, and the lack of “devious or 
dishonest practices by the petitioner.” In refusing to con- 
sider these factors, the Judicial Officer pointed out that “it 
has repeatedly been held under the Act that all excuses 
are routinely rejected in determining whether payment 
violations occurred or whether violations were wilful since 
’the Act calls for payment—not excuses.” Quoting In re 
Kafcsak, 39 Agric. Dec. 683, 686 (1980). See also In re Cari- 
ton F. Stowe, Inc., 41 Agric. Dec. 1116, 1129 (1982). 


The Judicial Officer properly interpreted the Act. Sec- 
tion 2(4), 7 U.S.C. § 499b(4) (1976), is unequivocal. It makes 
it unlawful for a licensee to “fail or to refuse... to... 


17 In re V.P.C., Inc., 41 Agric. Dec. 734, 746-47 (1982) (delayed payment because of 
financial difficulties); Jn re Connecticut Celery Co., 40 Agric. Dec. 1131, 1139-40 
(1981); In re L.R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120 (1978) (de- 
layed payment because of financial difficulties resulting from weather conditions 
and withdrawal from business of a brother); In re Southwest Produce, Inc., 34 Agric. 
Dec. 160, 167-68 (delayed payment because of financial difficulties resulting from 
in-experience, overbuying and credit sales), aff'd per curiam, 524 F.2d 977 (5th Cir. 
1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120, 130-31 (delayed payment because 
of uncollectable accounts), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975). 
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make full payment promptly.” As Congress noted in 
amending the Act in 1956, “The Perishable Agricultural 
Commodities Act is admittedly and intentionally a ’tough’ 
law.” S.Rep. No. 2507, 84th Cong., 2d Sess. (citing H.Rep. 
No. 1196, 84th Cong., 1st Sess.), reprinted in 1956 U.S. Code 
Cong. & Ad.News 3699, 3701. The Secretary explained the 
reason for this strict requirement in Jn re Columbus Fruit 
Co., 40 Agric. Dec. 109, 114 (1981), affd mem. 41 Agric. 
Dec. 89 (D.C. Cir. No. 81-1446, Jan. 19, 1982): 


Failure to pay violations not only adversely 
affect the party who is not paid for produce, but 
such violations have a tendency to snowball. “On 
occasions, one licensee fails to pay another licens- 
ee who is then unable to pay a third licensee.” 
This could have serious repercussions to produc- 
ers, licensees and consumers. 


Quoting In re John H. Norman & Sons Distrib. Co., 37 
Agric. Dec. 705, 720 (1978). 


In sum, the “goal of the [Perishable Agricultural] Com- 
modities Act [is] that only financially responsible persons . 
should be engaged in the businesses subject to the Act.” 
Zwick v. Freeman, 373 F.2d 110, 117 (2d Cir.), cert. denied, 


389 U.S. 835, 88 S. Ct. 43, 19 L.Ed.2d 96 (1967) quoted in 
Marvin Tragash Co. v. United States Dep’t of Agric., 524 
F.2d 1255, 1257 (5th Cir. 1975). 


The strict policy of the Secretary that all excuses for 
nonpayment are disregarded furthers this goal. Under the 
Act a licensee is required to conduct his business in a 
manner that insures that he pays his bills fully and 
promptly. If he fails to do so, he violates the Act. For this 
reason, alleged mitigating circumstances are irrelevant. 


The reasons why all excuses are rejected in payment violation 
cases under the Perishable Agricultural Commodities Act, and why 
they are not regarded as mitigating circumstances, are set forth in 
In re Esposito, 38 Agric. Dec. 613, 632-40 (1979). In that case it is 
stated, inter alia (88 Agric. Dec. at 635-40): 


Most of the cases cited by Judge Weber in support of his 
view that mitigating circumstances are improperly disre- 
garded are cases involving failure to pay for produce under 
the Perishable Agricultural Commodities Act. It is true 
that under that regulatory program, excuses as to why 
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payment was not made (usually because someone else 
failed to pay the violator) are disregarded in determining 
the sanction. But that is because of the statutory provi- 
sions and the nature and history of that particular regula- 
tory program. 


The Perishable Agricultural Commodities Act makes it 
unlawful to “fail or refuse truly and correctly to account 
and make full payment promptly” (7 U.S.C. 499b(4)). It 
provides for the automatic suspension of a license if a firm 
fails to pay a reparation award or is discharged as a bank- 
rupt (7 U.S.C. 499g(d), 499d(a)). 7 [Footnote 7 states: “The 
Act was amended effective October 1, 1979, to authorize 
the Secretary to continue a license in effect after a dis- 
charge in bankruptcy (92 Stat. 2549, 2673).”’] 


The Perishable Agricultural Commodities Act was en- 
acted at the request of the regulated industry. It is the 
only regulatory program administered by the Department 
paid for by the regulated industry through license fees. 
Payment violations are the very heart of the regulatory 
program. The industry desires and supports a toughmind- 
ed administration of the Act which requires full payment 
irrespective of the reasons for non-payment. 

The reason for the Department’s position as to this Act was 
stated as follows in Jn re J. H. Norman & Sons Distributing Co., 37 
Agric. Dec. 705, 715-716, 719-720 (1978): 


Unfortunately for Mr. Norman, he chose to engage in 
business in the regulated agricultural marketing system, 
which is probably the only field in which inability to pay 
one’s bills is unlawful (or even dishonorable). Debtor’s pris- 
ons are archaic; bankruptcy has lost its stigma; but the 
failure to pay for fruits and vegetables in commerce is un- 
lawful (7 U.S.C. 499b(4)). 


Special laws have been enacted relating to the agricul- 
tural marketing system because “a sound, efficient and 
privately operated system for distributing and marketing 
agricultural products is essential to a prosperous agricul- 
ture and is indispensable to the maintenance of full em- 
ployment and to the welfare, prosperity, and health of the 
Nation” (7 U.S.C. 1621). 


The failure by produce marketing firms to pay for 
produce would have a tendency to increase overall market- 
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ing costs which, ultimately, would be reflected in lower 
farm prices, higher consumer prices, or both. This would 
be contrary to the expressed purpose of Congress to pro- 
vide for “an integrated administration of all laws enacted 
by Congress to aid the distribution of agricultural products 
through research, market aids and services, and regulatory 
activities, to the end that marketing methods and facilities 
may be improved, that distribution costs may be reduced 
and the price spread between the producer and consumer 
may be narrowed” (7 U.S.C. 1621). 


The need for a severe sanction in cases of this nature was ex- 
plained in Jn re Sam Leo Catanzaro, supra, 35 Agr Dec 26, 32-36 
(1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (86 Agr Dec 467), as follows 
(see, also, Tr. 19-70): 


The severe sanction imposed in this case for the respond- 
ent’s serious, repeated and flagrant violations of the Act is 
consistent with the Congressional purpose in enacting the 
statute. “The Perishable Agricultural Commodities Act is 
admittedly and intentionally a ’tough’ law” (H.R. Rep. No. 
1196, 84th Cong., Ist Sess., p. 2). “The law has fostered an 
admirable degree of dependability and fairness in this in- 
dustry * * *. * * * In spite of the strictness of some of the 
provisions of the law, the act and its administration by the 
Department of Agriculture have won the almost unani- 
mous approval of this important food distributing industry 
and now have its virtually undivided support” (ibid. 1° 


In Birkenfield v. United States, 369 F.2d 491, 494 (C.A. 
3), the Court stated: 


The object of the Act is to suppress unfair and 
fraudulent practices in the industry. Enacted in 
1930, the Act is regarded today as one of the gov- 
ernment’s most successful regulatory programs, 
and the Act has received enthusiastic support 
from members of the regulated industry. !® 


18 Accord, S. Rep. No. 2507, 84th Cong., 2d Sess. 3-4 (1956); United States v. Wil- 
liam B. Mandell Co., 242 F. Supp. 873, 875 (E.D. Pa. 1965); In re Columbus Fruit Co., 
40 Agric. Dec. 109, 113-14 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), 
printed in 41 Agric. Dec. 89 (1982). 

19 In a Congressional report as to a 1962 amendment to the Act, it is stated (H.R. 
Rep. No. 1546, 87th Cong., 2d Sess. 3 (1962)): “Testimony of the shippers, brokers, 

Continued 
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The “goal of the [Perishable Agricultural] Commodities 
Act [is] that only financially responsible persons should be 
engaged in the businesses subject to the Act.” Marvin Tra- 
gash Co. v. United States Dept. of Agr. [524] F.2d [1255] 
(C.A. 5), No. 75-1481, decided December 24, 1975. The pur- 
pose of the Act was stated in Zwick v. Freeman, 373 F.2d 
110, 116 (C.A. 2), certiorari denied, 389 U.S. 835, as follows: 


The Perishable Agricultural Commodities Act is 
designed to protect the producers of perishable ag- 
ricultural products who in many instances must 
send their products to a buyer or commission mer- 
chant who is thousands of miles away. It was en- 
acted to provide a measure of control over a 
branch of industry which is almost exclusively in 
interstate commerce, is highly competitive, and 
presents many opportunities for sharp practice 
and irresponsible business conduct. H. Rept. No. 
1196, 84th Cong. 1st Sess. 2 (1955). 


* * * * * * * 


Revocation of respondent’s license, in view of 
his repeated and flagrant violations of the Act, is 
not only authorized by the Act (7 U.S.C. 499h(a)) 
[footnote omitted], but is also consistent with 
other provisions of the Act, which are not applica- 
ble here.... Similarly, if a licensee fails to pay a 
reparation order under the Act, his license is 
automatically suspended until the reparation 
order is paid, irrespective of whether he is unable 
to pay because of circumstances beyond his con- 
trol (7 U.S.C. 499g(d)). 


* * * * * * * 


If a licensee is going to extend credit to its purchasers in 
this regulated industry, it must be adequately capitalized 


wholesalers, and other elements of the trade in fresh and frozen fruits and vegeta- 
bles who have been operating under this act is enthusiastically and almost unani- 
mously in its support. It has brought a high degree of stability and responsibility to 
an industry which had frequently been beset by instability and irresponsibility. It is 
regarded as one of our most successful regulatory programs.” Accord: Birkenfield v. 
United States, 369 F.2d 491, 494 (3d Cir. 1966); In re Columbus Fruit Co., 40 Agric. 
Dec. 109, 114 (1981), aff'd mem., No. 81-1446 (D.C. Cir. Jan. 19, 1982), printed in 41 
Agric. Dec. 89 (1982). 
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to be able to sustain any losses that result. If losses occur 
which jeopardize a licensee’s ability to meet its obligations, 
it must immediately obtain more capital, or suffer the con- 
sequences if violations occur. In this regulated industry, 
the risk of loss should be taken by the banking communi- 
ty, whose business it is to supply risk capital, or by stock- 
holders or other risk takers. Other licensees engaged in 
business in this vital agricultural marketing system should 
not be subjected to the risk resulting from respondent’s 
undercapitalization or bad debt experience. 

The peculiar vulnerability of producers of perishable agricultural 
commodities and livestock, and the importance of the Department’s 
regulatory programs to assure payment for these commodities, 
were again recognized by Congress in the recent Bankruptcy Act 
amendments, in which it is provided (92 Stat. 2549, 2593): 


§ 525. PROTECTION AGAINST DISCRIMINATORY TREATMENT 


Except as provided in Perishable Agricultural commod- 
ities Act, 1930 (7 U.S.C. 499a-499s), the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181-229), and section 1 of the Act 
entitled “An Act making appropriations for the Depart- 
ment of Agriculture for the fiscal year ending June 30, 
1944, and for other purposes,’ approved July 12, 1943 (57 
Stat. 422; 7 U.S.C. 204), ® a governmental unit may not 
deny, revoke, suspend, or refuse to renew a license, permit, 
charter, franchise; or other similar grant’ to, condition 
such a grant to, discriminate with respect to such a grant 
against, deny employment to, terminate the employment 
of, or discriminate with respect to employment against, a 
person that is or has been a debtor under this title or a 
bankrupt or a debtor under the Bankruptcy Act, or an- 
other person with whom such bankrupt or debtor has been 
associated, solely because such bankrupt or debtor is or 
has been a debtor under this title or a bankrupt or debtor 
under the Bankruptcy Act, has been insolvent before the 
commencement of the case under this title, or during the 
case but before the debtor is granted or denied a discharge, 
or has not paid a debt that is dischargeable in the case 
under this title or that was discharged under the Bank- 
ruptcy Act. 

Congressman Foley, Chairman of the House Agriculture Commit- 
tee, explained the need for the foregoing special provisions applica- 


8 This is an Act supplementing the Packers and Stockyards Act. 
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ble to the Perishable Agricultural Commodities Act and the Pack- 
ers and Stockyards Act as follows (Proceedings and Debates of the 
95th Cong., lst Sess., Vol. 19, pp. H 11761-H 11762 (October 28, 
1977) {, now 123 Cong. Rec. 35671-72 (1977))): 


Under the Packers and Stockyards Act and the act of 
July 12, 1943, persons purchasing livestock in commerce 
are required to conduct their businesses in a financially re- 
sponsible manner, and market agencies and dealers * * * 
are required to have a bond and to pay for all livestock 
purchased. The licenses of market agencies and dealers 
may be suspended if they become insolvent. Packers may 
be ordered to cease and desist from failing to pay for live- 
stock and packers who become insolvent may be ordered to 
cease and desist from operating except under such condi- 
tions as the Secretary may impose. 


Under the Perishable Agricultural Commodities Act, 
commission merchants, dealers, and brokers are required 
to be licensed and to account and pay promptly for all 
commodities purchased. Failure to pay can result in sus- 
pension of a license, and flagrant and repeated failure may 
result in revocation of a license. Licensees may in certain 
circumstances be required by the Secretary to post a bond 
as evidence of financial responsibility. And the Secretary 
may refuse to issue licenses to persons who have violated 
the act or have been convicted of a felony. 


The Committee on Agriculture has no quarrel with the 
“fresh-start”’ philosophy underlying this bill. However, 
that philosophy is not new and has heretofore been one of 
the principal purposes of the bankruptcy laws. Because of 
the peculiar vulnerability of producers of perishable agri- 
cultural commodities and livestock, Congress has seen fit, 
notwithstanding this philosophy, to enact and from time to 
time amend the Perishable Agricultural Commodities Act, 
the Packers and Stockyards Act, and the Act of July 12, 
1943. 


The Committee on Agriculture conducted oversight 
hearings on the PACA program twice in the 94th Congress 
and found that the program is generally operating well 
and serving its purpose in protecting the producers of per- 
ishable agricultural commodities and the public. Last year, 
after extensive hearings, Congress enacted Public law 94- 
410 which made extensive amendments to the Packers and 
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Stockyards Act and the act of July 12, 1948, to assist the 

Secretary to prevent recurrence of the catastrophic losses 

to livestock producers which attended the bankruptcies of 

several large packers in the past few years. Both of these 

programs must be continued if this Nation is to continue 

to have a ready source of nutritious food at prices which 

are reasonable to both the producer and the consumer. 

Considering all of the circumstances, there is a sound basis for 
the Department’s position that excuses as to why payment was not 
made should not be regarded as a mitigating circumstance where 
there are serious payment violations. Although the Department’s 
approach to enforcing the Perishable Agricultural Commodities Act 
appears harsh, in many cases it is not as harsh as it would seem. 
For example, many persons who suffer a financial loss or otherwise 
become in a precarious financial position continue to operate for 
many months and even increase their business substantially, with- 
out obtaining new capital, thereby subjecting many persons who 
sell produce to them to the risk of financial loss. Such conduct has 
repeatedly been characterized as “flagrant.” See Jn re John H. 
Norman & Son Distributing Co., 37 Agr Dec 705, 713 (1978); In re 
Atlantic Produce Co., 35 Agr Dec 1631, 1640-1641 (1976), [aff'd 
mem., 568 F.2d 772 (4th Cir.), cert. denied, 439 U.S. 819 (1978)]; In re 
Sam Leo Catanzaro, 35 Agr Dec 26, 31 (1976), affirmed sub nom. Ca- 
tanzaro v. United States and Butz, No. 76-1613 (C.A. 9), decided 
March 9, 1977 (86 Agr Dec 467); In re M. & H. Produce Co., 34 Agr 
Dec 700, 747 (1975), [aff'd mem., 549 F.2d 830 (D.C. Cir.),. cert. 
denied, 434 U.S. 920 (1977)]; In re George Steinberg & Son, 32 Agr 
Dec 236, 24344 (1973), affirmed sub nom. George Steinberg & Son, 
Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 419 U.S. 830. 
As stated in Zwick v. Freeman, 373 F.2d 110, 115 (C.A. 2), certio- 

rari denied, 389 U.S. 885 —— 


it is inconceivable that petitioners were unaware of their fi- 
nancial condition and unaware that every additional trans- 
action they entered into was likely to result.in another vio- 
lation of the Commodities Act. It would be hard to imagine 
clearer examples of “flagrant” violations of the statute 
than were exemplified by petitioners’ conduct. 


In addition, many firms which experience losses that result in 
their ultimate failure to pay experience such losses because they 
were not sufficiently cautious in extending credit. See, e.g., In re d. 
H. Norman & Sons Distributing Co., 37 Agr Dec 705, 708-709 (1978). 

But even where the failure to receive payment could not have 
been reasonably foreseen, and the firm immediately discontinues 
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business (being unable to pay all of its creditors), if “a licensee is 
going to extend credit to its purchasers in this regulated industry, 
it must be adequately capitalized to be able to sustain any losses 
that result.” in re J. H. Norman & Sons Distributing Co., 37 Agr 
Dec 705, 719 (1978). 

Undoubtedly there have been some cases where the policy under 
the Perishable Agricultural Commodities Act has been “harsh,” 
but “occasional hardship to the individual is a consideration out- 
weighed by the declared policy of Congress. Zwick v. Freeman, 
supra, 373 F.2d at 118. See, also, United States v. Dotterweich, 320 
U.S. 277, 284-285; Callaghan v. Reconstruction Finance Corp., 297 
U.S. 464, 468; Dairymen’s League Cooperative Ass’n. vy. Brannan, 
173 F.2d 57, 66 (C.A. 2), certiorari denied, 338 U.S. 825; General Ice 
Cream Corp. v. Benson, 113 F. Supp. 107, 108 (N.D. N.Y.), affirmed, 
per curiam, 217 F.2d 646 (C.A, 2).” In re George Steinberg & Son, 32 
Agr Dec 236, 248 (1973), affirmed sub nom. George Steinberg & Son, 
Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 419 U.S. 830. 

As shown above, pages 24-26, in the quotation from the Esposito 
case, in the 1978 Bankruptcy law, Congress specifically exempted 
two regulatory programs—the Perishable Agricultural Commod- 
ities Act and the Packers and Stockyards Act—from the provisions 
of § 525 of the Bankruptcy law (11 U.S.C. §525 (Supp. III 1979)) 
that otherwise would have prevented the revocation of a license be- 
cause of bankruptcy or the failure to pay a debt dischargeable 
under the Bankruptcy law. 

Section 525 of the 1978 Bankruptcy law was enacted to codify 
Perez v. Campbell, 402 U.S. 637 (1971), which held that a State 
would frustrate the Congressional policy of a fresh start for a 
debtor if it were permitted to refuse to renew a drivers license be- 
cause a tort judgment resulting from an automobile accident had 
been unpaid as a result of a discharge in bankruptcy. Section 525 
of the 1978 Bankruptcy law extends the perez holding to both state 
and federal governmental agencies. The legislative history of the 
1978 Bankruptcy law states that § 525 codifies the result of Perez 
(S. Rep. No. 95-989, 95th Cong., 2d Sess. 81 (1978); H.R. Rep. No. 
95-595, 95th Cong., lst Sess. 366-67 (1977)). But as shown above, 
the Perishable Agricultural Commodities Act regulatory program 
was expressly excepted from § 525. 

Prior to the 1978 Bankruptcy law, it was held that where a re- 
spondent’s failure to pay under the Perishable Agricultural Com- 
modities Act results from bankruptcy, there is no unconscionable 
or excessive conflict between the Department’s disciplinary action 
revoking the respondent’s license under the Perishable Agricultur- 
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al Commodities Act and the bankruptcy law. 2° As shown above, 
§ 525. of the 1978 Bankruptcy law expressly preserves the right of 
the Secretary to revoke a bankrupt’s license under the Perishable 
Agricultural Commodities Act because of debts dischargeable in 
bankruptcy. 

The Chairman of the House Committee on Agriculture, who pro- 
posed the amendment exempting the Perishable Agricultural Com- 
modities Act and the Packers and Stockyards Act from the provi- 
sions of § 525 of the 1978 Bankruptcy law, stated 9123 Cong. Rec. 
35671 (1977)): 


The Agriculture Committee has no quarrel with the basic 
philosophy underlying this provision which is to prevent 
discrimination against a person—and I emphasize the word 
“solely” —because that person has undergone bankruptcy. 
However, I am concerned that, without clarification, the 
section might be interpreted in such a way as to prevent the 
Secretary of Agriculture from carrying out his statutory re- 
sponsibilities under the Perishable Agricultural Commod- 
ities Act, the Packers and Stockyards Act, and the supple- 
mentary packers and stockyards legislation contained in 
the Act of July 12, 1943, 7 U.S.C. 204. This amendment is 
simply designed to clarify the fact that section 525 does not 
in any way interfere with administration by the Secretary 
of Agriculture of these statutes. 


Other statements made at the same time by the Chairman of the 
House Committee on Agriculture are set forth above (pp. 25-26) in 
the lengthy quotation from the Esposito case, including the Chair- 
man’s statement that, under the Perishable Agricultural Commod- 
ities Act, “[fjailure to pay can result in suspension of a license, and 
flagrant and repeated failure may result in revocation of a license”’ 
(123 Cong. Rec. 35672 (1977)). With that knowledge, Congress 


20 Zwick. v. Freeman, 373 F.2d 110, 115-17 (2d Cir.), cert. denied, 389 U.S. 835 
(1967); In re King Midas Packing Co., 34 Agric. Dec. 1879, 1883-87, 1890-92, 1897-98 
(1975); In re Marvin Tragash Co., 33 Agric. Dec. 1884, 1908-13 (1974), aff'd, 524 F.2d 
1255, 1256-58 (5th Cir. 1975); In re George Steinberg & Son, Inc., 32 Agric. Dec. 236, 
255-59 (1973), aff'd, 491 F.2d 988 (2d Cir.), cert. denied, 419 U.S. 830 91974); and see 
In re Melvin Beene Produce Co., 41 Agric. Dec. 2422, 2433-40 (1982), appeal docketed, 
No. 82-3826 (6th Cir. Dec. 23, 1982); In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 
1176-82 (1982), aff'd, 708 F.2d 774 (D.C. Cir. 1983); In re Connecticut Celery Co., 40 
Agric. Dec. 1131, 1144-50 (1981); In re C.B. Foods, Inc., 40 Agric. Dec. 961, 969 (1981), 
aff'd mem., 681 F.2d 804 (3d Cir. 1982), cert. denied, No. 81-2207 (Oct. 4, 1982); in re 
Columbus Fruit Co., 40 Agric. Dec. 109 115 (1981), aff'd mem., No. 81-1446 (D.C. CIR. 
JAN. 19, 1982), printed in 41 Agric. Dec. 89 (1982). 
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passed the amendment excepting PACA from § 525 of the Bank- 
ruptcy law. 

Although additional legislative history is somewhat superfluous, 
there is further strong legislative history consistent with that set 
forth above. 

Shortly before the House agreed to amend §525 of the 1978 
Bankruptcy law by excepting the Perishable Agricultural Commod- 
ities Act and the Packers and Stockyards Act from the provisions 
that otherwise would have precluded license revocations because of 
bankruptcy or debts dischargeable in bankruptcy, Mr. Panetta 
stated (123 Cong. Rec. 35672 (1977)): 


I commend the gentleman from Washington (Mr. Foley), 
the distinguished chairman of the committee on Agricul- 
ture, for offering this amendment. As the gentleman 
knows, I will be offering a complementary amendment 
with regard to section 303 that will in effect carry on the 
basic thrust of the gentleman’s amendment. 


The Perishable Agricultural Commodities Act is the 
mainstay of the fresh fruit and vegetable market. What 
these amendments attempt to do is to restore the author- 
ity of the Secretary of Agriculture under that law. 


Shortly later, and immediately before the House agreed to the 


amendment excepting the Perishable Agricultural Commodities 
Act from § 525, Mr. Butler stated (123 Cong. Rec. 35673 (1977)): 


Mr. BUTLER. Mr. Chairman, I would like to note that 
section 525 of the new Bankruptcy Code by its very terms | 
applies only in situations in which governmental units, 
either in hiring or in administering licensing programs, 
discriminate solely on the basis of whether a person is, or 
has been, a bankrupt. The gentleman from Washington 
(Mr. Foley) correctly points out that the section applies 
only where the discrimination is practiced “solely” on that 
basis. 

I am told that lawyers at the Agriculture Committee 
and in the General Counsel’s Office at the Department of 
Agriculture are nevertheless of the opinion that, without 
clarification, section 525 might be interpreted to prevent 
the Secretary from taking necessary regulatory actions 
under the Perishable Agricultural Commodities Act, the 
Packers and Stockyards Act, and the act of July 12, 1943, 7 
U.S.C. 204. It is difficult for me to understand this inter- 
pretation. As noted in our report, it was never the inten- 
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tion of the Judiciary Committee to interfere with legiti- 
mate regulatory objectives. However, if section 525 is sus- 


ceptible to such interpretations, I am glad of this clarifica- 
tion. 


To summarize, §8 of the Perishable Agricultural Commodities 
Act, which authorizes the revocation of respondent’s license be- 
cause of its flagrant and repeated violations of the Act, was not 
amended in any manner by the 1978 Bankruptcy law, and is not 
dependent upon any bankruptcy related considerations. To be sure 
that there could be no doubt about the matter, § 525 of the 1978 
Bankruptcy law was amended to expressly authorize the continu- 
ation of the Secretary’s license revocation authority under the Per- 
ishable Agricultural Commodities Act, even where the proceeding 
involves debts dischargeable in bankruptcy. 

Accordingly, even if respondent’s financial condition had resulted 
in bankruptcy, that would have been defense here. 

Respondent argues that it would be detrimental to its creditors if 
it were forced to discontinue business. Such arguments are fre- 
quently made and routinely rejected. Even where creditors of a re- 
spondent personally appear to urge the Department to permit the 
violator to continue in business, so that the violator will be able to 
make additional payments to the creditors, the Secretary routinely 
rejects such pleas for leniency made by creditors since the Secre- 
tary must consider the broader public interest, involving thousands 
of suppliers and licensees throughout the country. 2! If lenient 
sanctions were imposed in the case of serious and flagrant viola- 
tions of the Act for the benefit of a few of respondent’s creditors, 
the sanctions would not have a strong deterrent effect and, there- 
fore, such a policy would be contrary to the public interest. 

Similarly, under all of the regulatory programs administered by 
the Department, any hardship to the respondent’s community, cus- 
tomers or employees which might result from a disciplinary order 
is given no weight in determining the sanction, in order to protect 
the broader public interest, which is best served by imposing severe 


21 In re Oliverio, Jackson, Oliverio, Inc., 42 Agric. Dec. (Aug. 31, 1983); In 
re Bananas, Inc., 42 Agric. Dec. 426, 426-27 (1983) (order denying intervention), final 
decision, 42 Agric. Dec. (Mar. 25, 1983); In re Melvin Beene Produce Co., 41 Agric. 
Dec. 2422, 2441-42 (1982), appeal docketed, No. 82-3826 (6th Cir. Dec. 23, 1982); In re 
V.P.C, Inc, 41 Agric. Dec: 734, 746 n. 6 (1982); In re Catanzaro, 35 Agric. Dec. 26, 
34-35 (1976), aff'd, No. 76-1613 (9th Cir. Mar. 9, 1977), printed in 36 Agric. Dec. 467. 
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sanctions for serious or repeated violations, to serve as an effective 
deterrent to future violations. 22 


Ill. 


Respondent contends that the complaint should be dismissed be- 
cause the Department violated its due process rights by conducting 
an investigation of respondent’s business records on May 3 and 4, 
183, after the complaint was filed initiating this proceeding (Appeal 
Brief, at 1-4). This contention is without merit. 

Respondent is engaged in business in an industry which is sub- 
ject to a comprehensive regulatory statute which expressly author- 
izes the examination of its records. 7 U.S.C. §§ 499f, 499m(a). The 
Department had received numerous complaints of respondent’s 
payment violations, and had a right and duty to examine respond- 
ent’s records. The filing of a complaint by the Department against 
respondent did not deprive the administrative officials of that 
right. Section 6(b) of the Act authorizes various persons, including 
“any employee of the United States Department of Agriculture,” to 
file a complaint of any violation of the Act by any commission mer- 
chant, dealer, or broker, and to “request an investigation of such 
complaint by the Secretary.” 7 U.S.C. § 499(b). This emphasizes 
that the Secretary’s investigatory powers are not ended by the 
filing of a complaint by the Department. Indeed, they arise because 
of the filing of a complaint, including a complaint filed by the De- 
partment. (There are, of course, other investigatory powers not re- 
lated to complaints. 7 U.S.C. §§ 499d(d), 499m(a); 7 U.S.C. § 499m(d) 
(Suppl. ITI 1979)). 

In addition, § 13(a) of the Act authorizes the Secretary or his 
agents “to inspect such accounts, records, and memoranda of any 
commission merchant, dealer, or broker, as may be material (1) in 
the investigation of complaints under this chapter” (7 U.S.C. 
§ 499m(a)). This again emphasizes that the particular investigatory 
powers at issue here are not ended by the filing of a complaint by 
the Department, but, rather, originate because of such a complaint. 


22 In re Powell, 41 Agric. Dec. 1354, 1365 (1982); In re Gus Z. Lancaster Stock 
Yards, Inc., 38 Agric. Dec. 824, 825 (1979); In re Sol Salins, Inc., 37 Agric. Dec. 1699, 
1737-38 (1978); In re Arab Stock Yard, Inc., 37 Agric. Dec. 293, 302, 311, aff'd mem., 
582 F.2d 39 (5th Cir. 1978); In re Cordele Livestock Co., 36 Agric. Dec. 1114, 1128-29, 
1186 (1977), aff'd mem., 575 F.2d 879 (5th Cir. 1978); In re Red River Livestock Auc- 
tion, Inc., 36 Agric. Dec. 980, 989-90 (1977); In re Livestock Marketers, Inc., 35 Agric. 
Dec. 1552, 1562 (1976), aff'd per curiam, 558 F.2d 748 (5th Cir. 1977), cert. denied, 435 
US. 968 (1978); In re Overland Stockyards, Inc., 34 Agric. Dec. 1808, 1851-52 (1975); 
and see In re L.R. Morris Produce Exch., Inc., 37 Agric. Dec. 1112, 1120-21 (1978); In 
re Armour & Co., 37 Agric. Dec. 109, 112 (1978). 
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(These powers are, of course, usually initiated earlier by the filing 
of informal complaints by injured persons and/or Department offi- 
cials.) 

None of complainant’s investigatory powers derive from the De- 
partment’s Rules of Practice applicable to disciplinary proceedings, 
which I participated in drafting (in a reviewing and consulting ca- 
pacity). Discovery rules, such as are contained in the Federal rules 
of procedure applicable to civil or criminal proceedings, were inten- 
tionally omitted from the Department’s Rules of Practice. See In re 
Machado, 42 Agric. Dec. ______ (June 24, 1983) (remand order), 
final decision, 42 Agric. Dec. _______ (Oct: 20, 1983), appeal docket- 
ed, No. 83-7950 (9th Cir. Dec. 16, 1983). 2% 

It is not unreasonable or unfair for complainant to exercise its 
statutory right to examine respondent’s books and records after the 
filing of a complaint instituting a disciplinary action, while the De- 
partment’s Rules of Practice afford no similar rights to respondent. 
Complainant and respondent are in vastly different positions. Com- 
plainant has been given the statutory duties to have broad investi- 
gatory powers. Accordingly, Congress wisely gave complainant the 
necessary investigatory tools. 

But there is no need for licensee to have similar powers, and the 
failure of Congress to expressly grant such powers to licensees indi- 
cates that Congress did not intend for them to be given in the 
Rules of Practice. As stated in Fairbank v. Hardin, 429 F.2d 264, 
268 (9th Cir.), cert. denied, 400 U.S. 943 (1970): 


The Packers & Stockyards Act [which is a regulatory 
statute for the livestock, poultry and meat industries simi- 
lar in many respects to the statute involved here] makes 
no provision for pre-trial discovery and the rules of prac- 


23 Several of the Department’s Rules of Practice permit a party, to a very limited 
extent, to obtain some types of material that might be produced under court discov- 
ery rules, but these very limited and carefully restricted provisions are barely a nod 
in the general direction of discovery. Specifically, unless a ‘party can show [that it] 
is inappropriate or unwarranted,” the Judge may order the parties to furnish 
“{clopies of or a list of documents which the party anticipates introducing at the 
hearing,” and a list of anticipated witnesses, except that at the discretion of the 
party furnishing a witness list, the names need not be furnished if a short state- 
ment is given as tot he type of evidence to be offered (7 CFR § 1.140(aXiii), (iv), 
(aX(2)). The Judge may also order the complainant “to produce and permit the re- 
spondent to inspect and copy or photograph any relevant written or recorded state- 
ments or confessions made by such respondent within the possession, custody or con- 
trol of the complainant” (7 CFR § 1.140(e)). Finally, the Judge may order the taking 
of depositions “solely for the purpose of eliciting testimony which otherwise might 
not be available at the time of hearing,” for use in the proceeding (7 U.S.C. 
§ 1.148(aX4)). 
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tice governing proceedings under the act [footnote omitted] 
do not provide for discovery. For that matter, this court in 
Federal Maritime Commission v. Anglo-Canadian Shipping 
Co., 335 F.2d 255, 260 (9th Cir. 1964), in construing compa- 
rable legislation held that the failure of Congress to af- 
firmatively authorize discovery should be taken as a delib- 
erate choice and that an agency rule providing for such a 
procedure would be inconsistent with the general statutory 
authority under which the agency functioned. That rule, of 
course, does not mean that prior statements of a witness 
relating to his testimony should not be produced in the in- 
terests of fair play. 


Even if it were a deprivation of due process rights for complain- 
ant to have the right to examine records after the filing of a com- 
plaint initiating a disciplinary proceeding (which it clearly is not), 
respondent could not complain of complainant’s examination of its 
records on may 3, 1983, because respondent’s president consented 
to that examination. Furthermore, complainant’s examination of 
respondent’s records on May 3, 1983, was solely to mitigate the 
charges by determining which accounts had been paid in full by 
that time, as alleged in respondent’s answer. 

With respect to other records examined the following day, May 4, 
1983, respondent asserts in its brief that it obtained return of all 
such documents and terminated the examination. No information 
developed during the May 4, 1983, proceeding was utilized in con- 
nection with the hearing in this case, and, therefore, even if such 
examination had been unlawful (which is not the case), it would 
not have been prejudicial to respondent. 


IV. 


Respondent contends that Judge Palmer committed prejudicial 
error when he denied respondent’s motion for a continuance of the 
July 12, 1983, hearing date (Appeal Brief, at 5-6). However, Judge 
Palmer’s denial of respondent’s motion for a continuance was not 
an abuse of discretion. 

The complaint in this case was filed December 27, 1982. On 
March 7, 1983, the hearing was originally scheduled for May 3, 
1983. On April 28, 1983, the May 3, 1983, hearing date was can- 
celled because respondent’s attorney, Mr. Susser, had a trial sched- 
uled for May 3, 1983, in Montgomery County Common Pleas Court. 
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On May 5, 1983, the hearing was rescheduled to June 21, 1983, 
but on may 13, 1983, the hearing was rescheduled to July 12, 
1983. 24 

Respondent made no effort to have the hearing postponed for the 
third time until July 1, 183, when, during the course of a telephone 
prehearing conference, Mr. Susser explained that the attorney with 
whom he is associated, David L. Hall, was presently in Europe and 
would be unavailable until sometime after July 25th. Mr. Susser 
advised at the time that respondent would prefer to be personally 
represented at the hearing by Mr. Hall. 

Judge Palmer's refusal to postpone the July 12, 1983, hearing 
date was not an abuse of discretion in view of the facts that (i) the 
hearing in this case had been postponed twice before, (ii) respond- 
ent undoubtedly knew that the desired counsel, Mr. Hall, would be 
unavailable long before the matter was brought to Judge Palmer’s 
attention during the telephone prehearing conference on July 1, 
1983, 25 (iii) serious inconvenience to Judge Palmer and complain- 
ant would have resulted from a third postponement of the hearing, 
(iv) Mr. Susser, who was the original counsel of record in this case 
for respondent and a member of Mr. Hall’s law firm, was available 
to try the case on July 12, 1983, and (v) the case did not present 
difficult factual issues requiring unusual trial skills. 


Vv. 


Respondent contends that it did not receive a fair and impartial 
hearing because Judge Palmer denied respondent’s motion that he 
disqualify himself, and his Summary of Prehearing Conference 
filed July 1, 1983, demonstrates that he had prejudged the case 
against respondent. Judge Palmer stated in his Summary of Pre- 
hearing Conference: 


We discussed the issues in this proceeding and particu- 
larly the recent decision by the U. S. Court of Appeals for 


24 The record does not show who requested postponement of the June 21, 1983, 
hearing date. Respondent’s brief asserts that complainant’s attorney requested the 
continuance so that he could attend his daughter’s graduation (Appeal Brief, at 5). 
Complainant’s attorney argues that his daughter’s graduation was in may 1983, and 
that the request for a continuance was made by respondent (Reply Brief, at 9). Irre- 
spective of who asked for the second continuance, it is undisputed that the case had 
been postponed twice at the request of counsel, before Judge Palmer denied the re- 
quest for a third postponement. 

25 The fact that on May 27, 1983, respondent filed a motion to dismiss along with 
its request for a telephone prehearing conference is no excuse for its failure to 
notify Judge Palmer as soon as possible of its desire for a postponement of the July 
12, 1983, hearing date. 
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the District of Columbia of Finer Foods Sales Co., Inc v. 
John R. Block, No. 82-1843, F.2d. ., (decided 
May 27, 1983). In accordance with that decision, complain- 
ant advised that it intends to produce evidence from the 
initial investigation to substantiate its charges that re- 
spondent failed to make full payment promptly to 25 sell- 
ers of 59 lots of fresh produce it purchased in the total 
amount of $132,084.26. Complainant advised it will also 
produce evidence of an investigation conducted in May to 
show how much of the $132,084.26 was still owed at that 
time. Evidence will not be introduced during its case in 
chief in respect to any transaction beyond the 59 that are 
the subject of the complaint. 


I explained to respondent’s counsel that under Depart- 
mental policy, as approved by Finer Foods, revocation of 
respondent’s license shall be ordered unless respondent 
can show, at the time of the hearing, it has fully paid the 
amounts owed on the 59 transactions. Proof of full pay- 
ment under those circumstances would allow me to issue 
the lesser sanction of 90 day suspension. Any other evi- 
dence that it wishes to present in mitigation of its failure 
to make full payment shall be irrelevant under the ex- 
press holding of Finer Foods. However, inasmuch as re- 
spondent comes within the jurisdiction of a different (the 
Sixth) Circuit, I will accept a proffer of such evidence to 
allow respondent to preserve that issue for an appeal in 
that Circuit. 


Judge Palmer’s Summary of Prehearing Conference does not in- 
dicate any prejudicial prejudgment of the case. Judge Palmer 
merely advised respondent of the Department’s well settled policy, 
affirmed in many cases (most recently in Finer Foods decided just 
five weeks before the telephone prehearing conference), that— 


Failure to pay for produce is a very serious violation of 
the Perishable Agricultural Commodities Act which re- 
sults in an order revoking the license of the offender [foot- 
note citing cases omitted] since it is the “goal [of the Per- 
ishable Agricultural Commodities Act] that only financial- 
ly responsible persons should be engaged in the perishable 
agricultural commodities industry,” [footnote citing cases 
omitted] and it is the policy of this Department to impose 
severe sanctions for serious violations of any of the regula- 
tory programs administered by the Department to serve as 
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an effective deterrent not only to the respondents but also 
to other potential violators. 


In re Finer Foods Sales Co., 41 Agric. Dec. 1154, 1168 (1982), aff'd, 
708 F.2d 774, 781-82 (D.C. Cir. 1983). 

The quotation above from Finer Foods is “boiler plate” that has 
appeared in numerous cases under the Perishable Agricultural 
Commodities Act in recent years (see, e.g., most of the cases cited 
in notes 6 and 11, supra). Hence Judge Palmer’s Summary of Pre- 
hearing Conference merely sets forth established Department 
policy. 

Judge Palmer stated in his summary of Prehearing Conference 
that proof of full payment “would allow me to issue the lesser sanc- 
tion of 90 day suspension.” Presumably, Judge Palmer did not 
mean.to.imply that he could not also impose a suspension period of 
less than 90 days, if respondent demonstrated full payment. Sus- 
pension orders of less than 90 days have been issued in an number 
of “slow pay” cases. E.g., In re Foursome Brokerage, Inc., 42 Agric. 
Dec. (Dec. 5, 1983) (80 days); In re Alex’s Produce, 41 Agric. 
Dec. 287 (1982) (70 days); In re American Fruit Purveyors, Inc., 38 
Agric. Dec. 1372 (1979) (44 days), aff'd per curiam, 630 F.2d 370 (5th 
Cir. 1980), cert, denied, 450 U.S. 997 (1981); In re Southwest 
Produce, Inc., 34 Agric. Dec. 160 (70 days), aff'd per curiam, 524 
F.2d 977 (5th Cir. 1975); In re J. Acevedo & Sons, 34 Agric. Dec. 120 
(70 days), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975). In fact, on 
October 11, 1983, just two weeks before Judge Palmer filed the ini- 
tial decision and order in the present case, he filed an initial deci- 
sion and order suspending a licensee under the Perishable Agricul- 
tural Commodities Act for only 15 days for failing to pay promptly 
21 sellers a total of $202,175.30 for 80 lots of produce (see Jn re 
Foursome Brokerage, Inc., 42 Agric. Dec. (Dec. 5, 1983) (in- 
creased to 80 days by the Judicial Officer). 

In any event, however, since Judge Palmer concluded that a rev- 
ocation order rather than a suspension order was required under 
the Department’s settled policy, even if he had been mistaken as to 
the applicable suspension order that could be imposed, such a mis- 
take would not have been prejudicial to respondent. 

Judge Palmer’s statement that respondent’s mitigating evidence 
as to why it failed to make full payment would be “irrelevant 
under the express holding of Finer Foods” correctly interprets the 
Finer Foods decision. Moreover, Judge Palmer expressly stated that 
he would “accept a proffer of such evidence to allow respondent to 
preserve that issue for an appeal” to the Sixth Circuit. According- 
ly, Judge Palmer’s ruling in this respect correctly stated the De- 
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partment’s settled policy, while preserving respondent’s right to at- 
tempt to challenge that policy. 

In addition, respondent was free under Judge Palmer’s Summary 
of Prehearing Conference to introduce evidence showing that it 
committed no violations because it had express agreements for de- 
ferred payment. In fact, respondent introduced evidence in that re- 
spect at the hearing, which was received by Judge Palmer. But, as 
shown above, respondent’s evidence in this respect is not favorable 
to respondent’s position since respondent’s payments were made 
much later than the times provided for in the express agreements. 


VI. 


Respondent argues that after the hearing in this case, it reduced 
its debt to about $30,000, which should be paid within the next 30 
days (Appeal Brief, at 10). It is established that if a case begins as 
“no pay” case, but full payment is made by the time of the hear- 
ing, the case becomes a “slow pay” case, which warrants a suspen- 
sion order rather than a revocation order. Jn re Foursome Broker- 
age, Inc., 52 Agric. Dec. (Dec. 5, 1983). 

As far as I know, there has been only one case under the Perish- 
able Agricultural Commodities Act treated as a “slow pay” case in 
which full payment was made after the hearing. Jn re L.R. Morris 
Produce Exchange, Inc., 37 Agric. Dec. 1112, 1119-22 (1978). In that 
case, full payment was made before the initial decision was issued 
by the Administrative Law Judge. A 90-day suspension order, 
rather than a revocation order, was imposed, with the following 
caveat (37 Agric. Dec. at 1121-22): 


In view of respondent’s flagrant violations extending 
over a period of several years, and involving delays of up 
to 23 months in payments for over $1 million worth of 
produce, if respondent knowingly violates the payment 
provisions of the Act or regulations on one more occasion 
within the next five years as to a contract entered into on 
or after the effective date of this Order (which does not in- 
volve a bona fide dispute as to the contract), respondent’s 
license will be revoked. If further violations occur which 
not knowingly committed, a lengthy suspension order will 
be imposed. 

In a pending case under the Perishable Agricultural Commod- 
ities Act, In re Clarence Miller Co., PACA Docket No. 2-6394, it is 
alleged on appeal that full payment was made after the initial deci- 
sion was issued by the Administrative Law Judge. Since the same 
issue may arise in the present case, perhaps within a few days 
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after this decision is filed, it is appropriate to set forth the policy 
that will govern in such situations. 

There are substantial reasons for making the final determination 
as to whether a case is “slow pay” of “no pay” as of the date on 
which the administrative hearing begins. Any determination made 
after that time would require a new investigation by complainant 
which might unduly delay the proceeding. Each day that the pay- 
ment violations continue results in increased risk and damage to 
the industry. The increased damage to existing creditors is obvi- 
ous—they are forced to wait longer for their money. The increased 
risk to others arises from the fact that a firm in financial difficulty 
frequently increases its volume significantly, perhaps taking im- 
prudent chances, thereby exposing many other unsuspecting per- 
sons to the risk of nonpayment, if the debtor’s efforts to regain fi- 
nancial stability are unsuccessful. Since there is a considerable 
time lag between the violations and the hearing, there is no real 
justification for not making full payment by the opening of the 
hearing. 

Accordingly, the policy in future cases will be that if full pay- 
ment, is not made by the opening of the hearing, together with 
present compliance with the payment provisions of the Act and 
regulations (or if no hearing is to be held, by the time the answer 
is due), the case will be treated as a “no pay” case. There is, of 
course, no basis for considering as mitigating payments that are 
made by “robbing Peter to pay Paul,” ie., by “rolling over” the 
past-due accounts involved in the case, while continuing to violate 
the payment requirements. 2° (I cannot now conceive of extraordi- 
nary circumstances that would warrant further extending the time 
for making full payment and achieving compliance, but if any 
exist, they can be considered in a concrete factual setting.) 

However, in view of Morris, discussed above, this new policy 
should not be applied to the present case, or other cases in which 
the time for converting a “no pay” case to a “slow pay” case would 
have elapsed before the license had an opportunity to learn of the 
new policy (by publication of this decision in Agricultural Decisions 
or personal notice of this decision). An interim policy should be fol- 
lowed in such cases 

Under the interim policy, a case may be converted from a “no 
pay” case to a “slow pay” case by full payment of the debts in- 
volved in the case (together with present compliance) not later 
than (i) the 30th day after (a) publication of this decision in Agri- 


26 To the extent that there is a bona fide dispute as to the amount due in a par- 
ticular transaction, it should be excluded from consideration. 





GILARDI TRUCK AND TRANSPORTATION, INC. 
Volume 43 Number 1 


culture Decisions or (b) personal notice of this decision by the re- 
spondent or respondent’s attorney, or (ii) the time for filing a peti- 
tion to reconsider the Judicial Officer’s decision, whichever occurs 
first. 

The present respondent may assert full payment (and present 
compliance) in a petition for reconsideration filed within the 10 
days permitted in the Rules of Practice (8 CFR § 1.146(a\(3)). This 
would give respondent sufficient time in which to make full pay- 
ment since respondent’s appeal brief dated December 23, 1983 (filed 
December 29, 1983), states that full payment should be completed 
“within the next thirty (30) days” (Appeal Brief, at 10). Moreover, 
respondent’s attorney, Mr. David Hall, was advised by the Judicial 
Officer in a telephone conversation on January 9, 1984, that if re- 
spondent wanted to have full payment considered in determining 
the sanction in this case, time was “of the essence” since (i) oral 
argument would probably be denied, (ii) complainant’s brief is nor- 
mally filed within several weeks after an appeal, and (iii) the Judi- 
cial Officer is usually fairly prompt in deciding cases. 

Where, as here, the hearing has already been held in a case, it is 
important that this interim policy (which affords a respondent a 
much longer time period in which to make full payment than the 
permanent policy to be followed in future cases) not delay the pro- 
ceeding more than necessary. The proceeding would be delayed too 
long (resulting in toc much increased risk and damage to the indus- 
try) if there were a need to reopen the hearing. (In the present 
case, a reopened hearing would also require a new decision by the 
Administrative Law Judge, with the opportunity for a further 
appeal to the Judicial Officer.) Accordingly, under the interim 
policy, unless complainant files a statement verifying a respond- 
ent’s full payment and present compliance, payments made after 
the opening of the hearing will not be considered. 

Under this interim policy, complainant will be permitted to de- 
termine the facts as to respondent’s late payment and present com- 
pliance. However, it is presumed that the administrative officials 
will properly discharge their administrative duties, in this respect. 
And a respondent is in no position to complain where its proven 
violations warrant revocation of its license even if full payment is 
finally made after the opening of the hearing. 

For example, in the present case, even if respondent were to 
make full payment within a few days after the filing of this deci- 
sion, respondent’s violations would, nonetheless, be so flagrant and 
repeated as to warrant revocation of its license, in view of the large 
sums of money involved in the violations and the lengthy delays in 
making full payment. See Reese Sales Co. v. Hardin, 458 F.2d 183, 
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184-87 (9th Cir. 1972) (Judicial Officer properly denied petition for 
rehearing and reconsideration where respondent’s license was re- 
voked for failure to pay $19,059.08 to nine. sellers in 26 transac- 
tions, and full payment was not made until a few days after the 
final decision). 

The imposition of a suspension order, rather than a revocation 
order, in flagrant and repeated “slow pay” cases is not mandated 
by the Act but, rather, is a self-imposed limitation, which is admit- 
tedly experimental. Jn re Southwest Produce, Inc., 34 Agric. Dec. 
160, 171-73.(1975), aff'd per curiam, 524 F.2d 977 (5th Cir. 1975); In 
re J. Acevedo & Sons, 34 Agric. Dec. 120, 133-34 (1975), aff'd per 
curiam; 524 F.2d 977 (5th. Cir. 1975). Where a respondent has com- 
mitted repeated and flagrant violations of the magnitude involved 
here, this self-imposed limitation would not be followed if a deter- 
mination as to whether full payment was finally made (long after 
the hearing) would require the lengthy delay incident to a re- 
opened hearing, a new Administrative Law Judge’s decision, and a 
further appeal to the Judicial Officer. 

In the present case, if respondent makes full payment within the 
period set forth above, the complainant certifies such payment and 
present compliance; the revocation order will be changed to an 80- 
day suspension order. See In re Foursome Brokerage, Inc., 42 Agric. 
Dec. (Dec. 5 1983). However, if a new hearing were required 
to determine full payment and present compliance, the Judicial Of- 
ficer would follow Reese and deny a petition for rehearing or recon- 
sideration, in order to avoid further risk and damage to the indus- 
try. 27 

Following the Reese case and refusing to consider respondent’s 
payments made after the filing of this decision would not be impos- 
ing a more severe sanction on respondent than on others. But even 
if a more severe sanction on respondent than on others. But even if 
a more severe sanction policy were to be adopted in a particular 
case, without prior warning to the regulated industry, that would 
be in accordance with the Department’s sanction policy, which pro- 
vides (In re Worsley, 33 Agric. Dec.’ 1547, 1569-70 (1974) (Appendix, 
at 24a-26a): 


In some cases, following the “deterrent policy” set forth 
above may lead to the imposition of a sanction more severe 
than the sanctions previously imposed under the Act for 
similar violations. If so, uniformity must yield to effective- 


27 The Reese case afforded the present respondent an opportunity to learn that 
under existing policy, full payment made after the final decision would not be con- 
sidered. 
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ness. An effective sanction will be issued in such cases 
even if it is more severe than sanctions previously imposed 
for similar violations. In such circumstances, uniformity 
will be achieved only as to cases subsequent thereto. 


In other words, uniformity is a desirable goal; but it is 
not an absolute requirement. A respondent has no inher- 
ent right to a sanction no more severe than that applied to 
others. See Hiller v. Securities and Exchange Commission, 
429 F.2d 856, 858-859 (C.A. 2); G. H. Miller & Company v. 
United States, 260 F.2d 286 296 (C.A. 7), certiorari denied, 
359 U.S. 907. As the Court held in Butz v. Glover Livestock 
Comm'n Co., 411 U.S. 182, 186: “We read the Court of Ap- 
peals’ opinion to suggest that the sanction was ‘unwarrant- 
ed in law’ because ‘uniformity of sanctions for similar vio- 
lations’ is somehow mandated by the Act. We search in 
vain for that requirement in the statute.” 


An agency is free to reconsider sanctions previously im- 
posed without prior notice. Communications Comm'n v. 
WOKO, 329 U:S. 223, 228; Continental Broadcasting v. Fed- 
eral Comm. Comm’n., 439 F.2d 580, 582-584 (C.A. D.C.); 
N.L.R.B. v. Majestic Weaving Co., 355 F.2d 854, 860 (C.A. 
2); quoted with approval in Davis, Administrative Law 
Treatise (1970 Supp.), § 17.08, p. 604. 


In Communications Comm’n v. WOKO, U.S. 2238, 228, the 
Court held: “Much is: made in argument of the fact that 
deceptions of this character have not been uncommon and. 
it is claimed that they have not been dealt with so severely 
as in this case. * * * The mild measures to others and the 
apparently unannounced change of policy are consider- 
ations appropriate for the Commission in determining 
whether its action in this case is too drastic, but we cannot 
say that the Commission is bound by anything that ap- 
pears before us to deal with all cases at all times as it has 
dealt with some that seem comparable.” 


Similarly, in Butz v. Glover Livestock Comm’n Co., 411 
U.S. 182, 187, the Court held that the “employment of a 
sanction within the authority of an administrative agency 
is thus not rendered invalid in a particular case because it 
is more severe than sanctions imposed in other cases.” 


As I stated in In re Sy B. Gaiber & Co., Ruling on Recon- 
sideration, 31 Agriculture Decisions 843, 850 (1972): 
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In any case in which the Judicial Officer deter- 
mines that the sanctions previously imposed for 
similar violations are not adequate under present 
circumstances to effectuate the purposes of the 
regulatory program, a more severe sanction will 
be imposed in that case, rather than merely an- 
nouncing that in future cases the sanction will be 
increased. An administrative agency is free to re- 
consider sanctions previously imposed without 
prior notice (see In re Louis Romoff, 31 Agricul- 
ture Decision 158, 186, and cases cited therein), 
and such practice will be routinely followed. Per- 
sons who intentionally violate a regulatory pro- 
gram are not playing a game under which they 
are entitled to consider the sanctions previously 
imposed for similar violations and determine 
whether they want to run the risk of detection 
and the imposition of such a sanction. They run 
the distinct risk that a more severe sanction will 
be imposed against them. 

For the foregoing reasons, the following order should be issued. 


ORDER 


Respondent’s license is revoked. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

This order shall take effect on the 30th day after service thereof 
on the respondent. 

This order is subject to change upon reconsideration in accord- 
ance with the views set forth in the conclusions. 


In re: StaPLES FRESH Propuce, Inc. PACA Docket No. 2-6408. De- 
cided December 14, 1983. 


Failure to pay promptly—Default. 


Edward Silverstein, for complainant. 
Respondent, pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
DECISION AND ORDER DEFAULT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499 a et seq.) 
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hereinafter referred to as the “PACA”, instituted by a complaint 
filed on September 28, 1983, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
period February through June 1983, respondent purchased and ac- 
cepted, in interstate and foreign commerce, from 32 sellers, 59 lots 
of fruits and vegetables, all being perishable agricultural commod- 
ities, but failed to make fully payment promptly of the agreed pur- 
chase prices, or balances thereof, in the total amount of 
$139,349.84. 

A copy of the complaint was served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
default order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Staples Fresh Produce, Inc., is a corporation, 
whose address is 809 Ewing Avenue, Nashville, Tennessee 37203. 

2. Pursuant to the licensing provisions of the Act, license number 
820766 was issued to respondent on March 23, 1983, and is next 
subject to renewal on or before March 23, 1984. 

3. During the period February through June 1983, respondent 
purchased and accepted, in interstate and foreign commerce, from 
32 sellers, 59 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, or balances thereof, in the total 
amount of $139,349.84. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 59 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes wilful, repeated and flagrant violations of Section 2 of the 
PACA (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the PACA, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
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service as provided in sections 1.139 and 1.145 of the Rules of Prac- 
tice (7 CFR 1.139 and 1.145). 


[This decision became final January 27, 1984.—Ed.] 


In re: HampsHire Open-Am Market, Inc. PACA Docket No. 2- 
6393. Decided December 28, 1983. 
Failure to pay promptly—Default. 


Dennis Becker, for complainant. 
Respondent, pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


DECISION AND ORDER DEFAULT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “Act”, instituted by a complaint filed 
on September 13, 1983, by the Acting Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the complaint that during the 
period May 1982 through April 1983, respondent purchased and ac- 
cepted, in interstate and foreign commerce, from 15 sellers, 274 lots 
of fruit and vegetables, all being perishable agricultural commod- 
ities, but failed to make fully payment promptly of the agreed pur- 
chase prices or balances thereof in the total amount of $467,841.33. 

A copy of the complaint was served upon respondent on Septem- 
ber 21, 1983, which complaint has not been answered. The time for 
filing an answer having run, and upon the motion of the complain- 
ant for the issuance of a default order, the following Decision and 
Order is issued without further investigation or hearing pursuant 
to section 1.139 of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Hampshire Open-Air Market, Inc., is a corpora- 
tion, whose address is 6501 New Hampshire Avenue, Takoma Park, 
Maryland. 

2. Pursuant to the licensing provisions of the Act, license number 
741417 was issued to respondent on March 18, 1974, was renewed 
annually, presently is in effect, and is next subject to renewal on or 
before March 18, 1984. 

3. As more fully set forth in paragraph 5 of the complaint, 
during the period May 1982 through April 1983 respondent pur- 
chased and accepted in interstate and foreign commerce from 15 





ONION SALES INC. 
Volume 43 Number 1 


sellers, 274 lots of fruit and vegetables, all being perishable agricul- 
tural commodities, but failed to make full payment promptly of the 
agreed purchase prices, or balances thereof, in the total amount of 
$467,841.33. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 274 transactions set forth in Finding of Fact No. 3, above, 
constitutes willful, repeated and flagrant violations of Section 2 of 
the Act (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


Respondent’s license is revoked. 

This Order shall take effect on the eleventh day after this Deci- 
sion becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings thirty-five days after service hereof, unless appealed to the 
Secretary by a party to the proceeding within thirty days after 
service as provided in sections 1.139 and 1.145 of the Rules of Prac- 
tice (7 CFR 1.139 and 1.145). 

[This decision became final February 16, 1984.—Ed.] 


In re: ONION SALEs, INc. PACA Docket No. 2-6334. Decided Decem- 
ber 28, 1983. 


Failure to make payment promptly. 


Edward M. Silverstein, for complainant. 
Respondent, pro se. 


Decision by John A. Campbell, Administrative Law Judge. 
DECISION AND ORDER DEFAULT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
hereinafter referred to as the “PACA”, instituted by a complaint 
filed on July 8, 1988, by the Director, Fruit and Vegetable Division, 
Agricultural Marketing Service, United States Department of Agri- 
culture. It is alleged in the complaint that during the period Febru- 
ary 1982 through August 1982, respondent purchased and accepted, 
in interstate and foreign commerce, from 6 sellers, 61 lots of 
onions, a perishable agricultural commodity, but failed to make 
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full payment promptly of the agreed purchase prices, or balances 
thereof, in the total amount of $266,827.60. 

A copy of the complaint was-served upon respondent which com- 
plaint has not been answered. The time for filing an answer having 
run, and upon the motion of the complainant for the issuance of a 
Default Order, the following Decision and Order is issued without 
further investigation or hearing pursuant to section 1.139 of the 
Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. Respondent, Onion Sales, Inc., is a corporation, whose last 
known mailing address is 8282 Moberly Lane, Dallas, Texas 75227. 

2. Pursuant to the licensing provisions of the PACA, license 
number 820059 was issued to respondent on October 5, 1981. This 
license terminated on October 15, 1982, pursuant to 7 U.S.C. 
499d(a), when respondent failed to pay the required annual license 
fee. 

3. During the period February 1982 through August 1982, re- 
spondent purchased and accepted, in interstate and foreign com- 
merce, from 6 sellers, 61 lots of onions, a perishable agricultural 
commodity, but failed to make full payment promptly of the agreed 
purchase prices, or -balances thereof, in the total amount of 
$266,827.60. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect 
to the 61 transactions set forth in Finding of Fact No. 3, above, con- 
stitutes willful, repeated and flagrant violations of section 2 of the 
PACA (7 U.S.C. 499b), for which the Order below is issued. 


ORDER 


A finding is made that respondent has committed willful, fla- 
grant and repeated violations of section 2 of the PACA (7 U.S.C. 
499b), and the facts and circumstances set forth above, shall be 
published. 

This order shall take effect on the 11th day after this Decision 
becomes final. 

Pursuant to the Rules of Practice governing procedures under 
the Act, this Decision will become final without further proceed- 
ings 35 days after service hereof unless appealed to the Secretary 
by a party to the proceeding within 30 days after service as provid- 
ed in sections 1.139 and 1.145 of the Rules of Practice (7 CFR 1.139 
and 1.145). 
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[This decision became final February 17, 1984.—Ed.] 


In re: W.W. SHIPMAN & Son, Inc. PACA Docket No. 2-6253. Decid- 
ed February 27, 1984. 


Failure to make payment promptly—Consent. 


Edward M. Silverstein, for complainant. 
Leroy W. Gudgeon, Northfield, Illinois, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 
CONSENT DECISION 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.; 
hereinafter referred to as the “Act”), instituted by a complaint 
filed on April 14, 1983, by the Acting Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. 

The complaint alleges that during the period September 1981, 
through April 1982, respondent failed to make full payment 
promptly to 22 sellers, of the agreed purchase prices, or balances 
thereof, in the total amount of $324,310.81, for 110 lots of perish- 


able agricultural commodities, purchased, received, and accepted in 
interstate commerce. A copy of the Complaint was served upon re- 
spondent. The respondent and complainant have now agreed to the 
entry of a Decision and Order as set forth herein. Therefore, pursu- 
ant to Section 1.138 of the Rules of Practice (7 CFR 1.138), the fol- 
lowing Decision and Order is issued without further procedure or 
hearing. 


FINDINGS OF FACT 


1. W. W. Shipman & Son, Inc. (hereinafter ‘““Respondent’”) is a 
Texas corporation, whose business address is 916 Roberts Cut Off, 
Fort Worth, Texas 76114. 

2. Pursuant to the licensing provisions of the Act, license number 
820337 was issued to respondent on December 7, 1981. This license 
terminated on December 7, 1982, pursuant to Section 4(a) of the 
Act (7 U.S.C. 499d(a)) when respondent failed to pay the required 
annual license fee. 

3. The Secretary has jurisdiction over respondent and the subject 
matter involved herein. 

4. During the period September 1981 through April 1982, re- 
spondent failed to make full payment promptly of the agreed pur- 
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chase prices, or balances thereof, in the total $324,310.81, for 110 
lots of perishable agricultural commodities, purchased, received 
and accepted in interstate commerce. 


CONCLUSIONS 


Respondent has committed wilful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b), by failing to make full 
payment promptly with respect to the transactions set forth in 
Findings of Fact No. 4 above, for which the Order below is issued. 


ORDER 


Respondent has committed wilful, flagrant and repeated viola- 
tions of the Act and the facts and circumstances of such violations 
shall be published. 

This order shall become effective upon service upon the Respond- 
ent. 
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REPARATION DECISIONS 


Date SEAquist d/b/a OrcHARD Hitt Farm, v. Gro-Pro Inc. and/or 
Fruit Hitt Inc. PACA Docket No. 2-6071. Decided January 5, 
1984, 


Failure to pay in full—Decision. 

Due to bankruptcy filing by Gro-Pro, Inc. these proceedings were continued against 
Fruit Hill Inc. alone. Respondent. purchased cherries from the complainant on sever- 
al occasions. Respondent agreed to pay interest at 18% on any unpaid balance 
owing for these various transactions but failed to make payment. 


Complainant, pro se. 
Respondent, pro se. 


Decision by George S. Whitter, Presiding Officer. 
DECISION AND ORDER AND STAY ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
of reparation against respondents in the total amount of $34,872.85, 
inclusive of interest, in connection with the sale to respondents of 
fresh cherries which subsequently moved in interstate commerce. 

A copy of the Report of Investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon each respondent. Respondents filed a 
joint answer to the complaint denying any liability to complainant. 
Subsequently, complainant filed an amended complaint deleting 
from his claim 27,084 pounds of cherries designated as “Larson Or- 
chards” cherries and having an alleged value of $12,729.48, inclu- 
sive of interest. Respondents did not file an answer to the amended 
complaint. 

Subsequent to the filing of the amended complaint, this Depart- 
ment received notice that respondent Gro-Pro, Inc. had filed a 
bankruptcy petition and the parties were given notice that this 
proceeding would continue against respondent Fruit Hill, Inc. 
alone. The Department has long held that in reparation cases, the 
discharge in bankruptcy of a respondent warrants the dismissal of 
the complaint. Bert R. Hybels, Inc. v. Tucker Produce Co., Dec. 493 
(1969). Therefore this proceeding should be stayed as to respondent 
Gro-Pro., Inc. pending the resolution of the bankruptcy action. Al- 
though findings of fact and conclusions are stated herein in regard 
to both respondents, respondent Gro-pro., Inc. did not participate in 
these proceedings subsequent to the filing of the answer, and such 
findings and conclusions are not be viewed as conclusive or binding 
upon Gro-Pro., Inc. 
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Although the amount claimed as damages in the formal com- 
plaint exceeded $15,000, the parties waived oral hearing and the 
shortened method of procedure set forth in the Rules of Practice (7 
CFR 47.20) is therefore applicable. Pursuant to such procedure, the 
parties were given the opportunity to file further evidence in the 
form of sworn statements. However, neither party did so. Neither 
party. filed a brief. 


FINDINGS OF FACT 


1. Complainant, Dale E. Seaquist, is an individual whose address 
is Sister Bay, Wisconsin. 

2. Respondent, Gro-Pro, Inc., is a corporation whose address is 
Old Pipestone Road, Eau Claire, Michigan. At the time of the 
transactions involved herein, this respondent was licensed under 
the Act. 

3. Respondent, Fruit Hill, Inc., is a corporation whose address is 
Old Pipestone Road, Eau Claire, Michigan. At the time of the 
transactions involved herein, this respondent was licensed under 
the Act. 

4. Between the dates of July 14, 1981, and August 8, 1981, com- 
plainant delivered to respondents at the processing plant known as 
the Larson Plant located at Ellison Bay, Wisconsin, a total of 
210,574 pounds of fresh cherries. These cherries were delivered to 
respondents pursuant to a contractual agreement between com- 
plainant and respondents whereby respondents undertook to pay 
the complainant $.47 per pound delivered to the Larson Plant. Re- 
spondents accepted the cherries, and after processing shipped them 
to Michigan for further distribution. 

5. On or about September 22, 1981, respondents agreed to pay in- 
terest, beginning September 8, 1981, on any unpaid balance due to 
complainant at the rate of 18% per annum. 

6. Respondents have paid complainant a total of $90,276.97 which 
leaves a balance still due to complainant of $8,692.81. 

7. The formal complaint was filed on March 12, 1982, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Both respondents filed a joint answer in this proceeding which 
was signed by Robert Crows, who used the title “agent”. Paragraph 
2 of the answer states “Respondent is Gro-Pro, Inc., Old Pipestone 
Rd., Eau Claire, Michigan, 49111. Fruit Hill Inc. has and never had 
any part of the transaction to purchase said tart cherries.” Howev- 
er, attached to the answer as an exhibit was a copy of a letter from 
Robert B. Crows, Vice-President, to complainant, under the letter- 
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head of Fruit Hill Inc., Old Pipestone Rd., Eau Claire, Mich. 49111, 
which was dated July 17, 1981. This letter is an identical copy of 
the letter attached to the complaint which complainant offered as 
evidence of respondents’ agreement to pay $.47 per pound for the 
subject cherries. It is evident that Mr. Crows was acting on behalf 
of both corporations and that both corporations were involved in 
the present transaction. 

The defense offered by respondents to complainant’s action is in 
two parts. First, respondents state that one of the delivery tickets 
involved, No. 24289, was paid in 1982, in the amount of $2,108.42, 
and that two other of the delivery tickets, No. 24848 and 24849, 
represent, in part, product that was rejected by respondent. As to 
respondents’ contention concerning the payment of delivery ticket 
No. 24289, we note that respondents have offered no evidence other 
than the bare allegation of payment to show that this delivery has 
been paid for. Complainant, in his amended complaint, stated that 
he had no record of receiving the amount claimed as payment by 
respondents. As to delivery tickets 24848 and 24849, respondents 
showed, on copies of such tickets attached to the answer, an aster- 
isk by portions of cherries shown thereon. Also, written on those 
tickets with an asterisk preceding were the words “Tanks Taken 
Away’’. Copies of the same delivery tickets attached to the com- 
plaint do not show asterisks by such product, nor do they show the 
words quoted above. Complainant’s possession of a receipt for the 
product in question. In his amended complaint, complainant ex- 
plained that: 


We delivered the fruit indicated on delivery tickets, 
#24,848 and # 24,849. This fruit was graded 93% and 92% 
and contrary to Crow’s response was of course not rejected 
because of quality problems. Mr. Crow’s people at the 
plant simply made an error and had this fruit hauled 
away instead of fruit from another grower which did have 
quality problems. I had no knowledge that any fruit from 
our orchard had been removed from the plant in this 
manner until months later when it became evident that 
the pounds I was being paid for were short of what my de- 
livery ticket plainly indicate (sic). I had no control or 
knowledge of what Mr. Crows had done with fruit I deiiv- 
ered to the plant. My control and interest in the fruit 
ended with its delivery to the plant and receipt of a deliv- 
ery ticket. 


The second aspect of respondents’ defense to complainant’s 
action herein centers around a claim in regard to defects in the 
cherries. Respondents state in their answer that: 
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After the pack in Wisconsin the quality of the fruit was so 
poor that a grading system had to be implemented. The 
cherries were scored for major and minor defects only due 
to time and plant flow considerations. Then 5% of minor 
defects was returned to growers score because Gro-Pro, 
Inc. personnel felt that much could be removed in produc- 
tion. For example, if a grower scored 10% major defects 
and 10% minor defects, the grower would score 85%, (100 
— 10 — 10 + 5). Payment on same was then computed at 
47¢ — 2¢ freight times the recorded grade. At the time 
many growers observed this grading, many graded their 
own fruit, including the complainant and/or his agent, and 
were satisfied. 


The delivery tickets submitted by complainant show that all of 
the product graded between 88 and 96%. Moreover, respondents’ 
own ledger sheet attached as an exhibit to their answer shows that 
respondents assigned a price of $.47 per pound to all of complain- 
ant’s product. We conclude that respondents should be liable to 
complainant for the full $.47 per pound price as to the 210,574 
pounds of cherries delivered to respondents, or a total of $98,967.78. 
From this amount should be deducted the amounts which respond- 
ents have already paid, or $90,276.97, leaving a balance still due of 
$8,692.81. 

Complainant also claims that interest is due from respondents at 
the rate of 18% per annum. In support of this claim complainant 
included as an exhibit to the complaint a copy of a letter dated 
September 22, 1981, from Robert D. Crows which states in relevant 
part as follows: 


In addition, I will pay interest on the unpaid balance, be- 
ginning September 8, 1981 at the rate of 18% which 
equates very closely to the customer up charges. 


Although we normally award interest at the rate of 13% per 
annum, in this case we find that there was a special agreement be- 
tween the parties for interest at the rate of 18% per annum from 
September 8, 1981, and we will therefore award interest at such 
rate. 

The failure of respondent Fruit Hill, Inc., to pay complainant the 
balance of $8,692.81, with the agreed 18% interest, is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant. 


ORDER 


Within thirty days from the date of this order, respondent Fruit 
Hill, Inc. shall pay to complainant as reparation, $8,692.81, with in- 
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terest thereon at the rate of 18% per annum from September 8, 
1981, until paid. 

This proceeding, as against. respondent Gro-Pro, Inc., is stayed 
pending the resolution of the bankruptcy proceeding involving such 
respondent. 


HERMAN WALKER ToMATO Co., INc. v. MIKE PHILLIPS ENTERPRISES, 
Inc. PACA Docket No. 2-6317. Decided January 6, 1984. 


Unloading constituted acceptance—Burden of proof upon respondent—Express 
warranty as to color-not prove—Broker acted as respondent’s agent—Breach of 
contract as to grade-not proven. 

Respondent accepted the tomatoes upon unloading them. Respondent failed to sus- 
tain its burden of proving a breach of warranty as to the color of the tomatoes when 
it did not show that color was a negotiated contract term and, in any case, the 
broker was found to have approved the color of the tomatoes as respondent’s agent. 
Respondent also failed to prove that complainant failed to ship the proper grade of 
tomatoes. Respondent held liable for the full contract price. 


Charles F. Mixon, Esgq., for complainant. 
Jules I. Firetag, Esq., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $6,142.50 in con- 
nection with one transaction, in interstate commerce, involving to- 
matoes, a perishable commodity. 

A copy of the formal complaint was served upon respondent, and 
a copy of the Department’s report of investigation was served upon 
both parties. Respondent filed an answer denying any liability to 
complainant. It also counterclaimed in the amount of $20.55. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened method of procedure in section 47.20 of the Rules of 
Practice (7 CFR § 47.20) was followed. Pursuant to this procedure, 
the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investigation. 
In addition, the parties were given the opportunity to file further 
evidence by way of sworn statements. Complainant filed an open- 
ing statement, and respondent filed an answering statement. Re- 
spondent filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Herman Walker Tomato Co., Inc., is a corpora- 
tion whose mailing address is P.O. Drawer 308, Homestead, Florida 
33030. 

2. Respondent, Mike Phillips Enterprises, Incorporated, is a cor- 
poration whose mailing address is 301 South 3rd Street, Phoenix, 
Arizona 85004. 

3. At all material times, both complainant and respondent were 
licensed under the Act. 

4. On or about April 2, 1982, complainant, by oral contract sold a 
truckload of tomatoes to respondent, in interstate commerce, con- 
sisting of 288 25# 6x6 @ $6.00 ($1,728.00) and 1152 254 7x7 @ 
$3.00 ($3,456.00), plus $22.50 for a Ryan recorder, 15 cents per pack- 
age for palletizing ($216.00), and 50 cents per package for degreen- 
ing ($720.00), for a total f.o.b. price of $6,142.50. The tomatoes were 
to grade 85% U.S. No. 1 at shipping point. Color was not made a 
condition of sale. The broker for the transaction was Mr. Don Shef- 
field, Go For it Brokerage & Procurement, P.O. Box 783, Nogales, 
Arizona 85621. Mr. Sheffield issued a broker’s memorandum indi- 
cating the above as the terms of sale for this transaction. The lot of 
tomatoes had been inspected on March 31, 1982, and been grade 
“US Combination with at lest 85% U.S. No. 1 Quality.” 

5. At the time of sale, Mr. Sheffield was told that the tomatoes 
were being degreened, and because of the tomatoes’ high maturity 
level, would color rapidly. On April 4, 1982, Mr. Sheffield told com- 
plainant he was going to load the tomatoes, and that they should 
be shipped at 52°F because “they were showing a lot of color.” 

6. The truckload of tomatoes was shipped on April 4, 1982, from 
complainant, in Florida, to respondent in Arizona. It arrived at re- 
spondent’s location on April 8, 1982, and, subsequent to discussions 
between respondent and Mr. Sheffield, and respondent and repre- 
sentatives of the Department of Agriculture, was unloaded. At 8:05 
a.m., of that day, the lot was inspected with the following results, 
in pertinent part: 


Products Inspected: TOMATOES in cartons printed ‘H W High 
Quality Tomatoes, Herman Walker Tomato 
Co., Inc., Homestead, Florida, 25 Lbs. Net 
Wt., Produce of U.S.A.’ and stamped ‘Florida 
Federal State Inspected 903 249 29’ and ‘6x6’ 
or “7x7.’ Applicant states: 1440 cartons. 


Condition of Load: Stacked and banded on pallets at above loca- 
tion. 


. . * * 
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Temperature of Product: In various cartons: 48, 49, 50 and 52 Degrees F. 


Quality: Each lot: Clean, well developed, mostly fairly 
well, many well formed and mostly smooth, 
many fairly smooth. Grade defects mostly 
mishapen and scars. 

Cartons stamped ‘6x6’. Grade defects average 
9%. 

Cartons stamped ‘7x7’. Grade defects average 
10%. 


Condition: Cartons stamped ‘6x6’: Average approximately 
5% turning and pink, 95% light red and red. 
Average 2% decay. From 2 to 6%, average 
5% damage by soft bruises scattered through- 
out pack affecting light red and red stock. 

Cartons stamped ‘7x7’: Average approximately 
5% green and breakers, 10% turning and 
pink 80% light red and red. Average 5% 
decay. From 2 to 12%, average 7% damage 
by soft bruises scattered throughout pack af- 
fecting light red and red stock. 


Each lot: Meets quality requirements but fails 
to. grade U.S. No. 1 only account of condition. 
Cartons stamped ‘6x6’: Now contains approxi- 
mately 85% U.S. No. 1 quality. Cartons 
stamped ‘7x7’: Now contains approximately 
80% U.S. No. 1 quality. 


REMARKS: Percentage of U.S. No. 1 quality determined 
and reported at applicant’s request. 


7. On April 13, 1983, “1385” cartons of tomatoes were reinspected 
at respondent’s location. The 6x6 tomatoes grade 85% U'S. No. 1; 
the 7x7’s grade 75% U.S. No. 1 and showed 9% decay. 

8. On May 3, 1982, “470” cartons of tomatoes were reinspected at 
respondent’s location. The certificate indicates that these tomatoes 
were to be dumped. 

9. In an account of sales, respondent reported that the tomatoes 
resulted in a net loss to it of “$22.55.” 

10. An informal complaint was filed on September 24, 1982, 
which was within nine months of when the cause of action herein 
accrued. 


CONCLUSIONS 


Respondent claims to have rejected the truckload of tomatoes. 
However, since it unloaded the tomatoes from the truck, we hold 
that it accepted them. R. Huston v. S. Waldron, 32 Agric. Dec. 1592 
(1973). Having accepted the tomatoes, respondent is obligated to 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 1 


complainant for the full contract price less provable damages re- 
sulting from a breach of contract on the part of complainant. Re- 
spondent has the burden of proof on these issues. Sunny Ridge 
Farms v. Edward Dilatush & Co., 30 Agric. Dec. 961 (1971). 

Respondent’s claim that complainant breached its contractual ob- 
ligations rests on two points. First, respondent claims that the to- 
matoes were too red. However, color does not appear to have been 
a term of contract which was negotiated between the parties. The 
broker’s memorandum issued as to this sale does not mention color. 
Moreover, while the broker submits that he was aware of respond- 
ent’s needs as to color, there is no evidence that he made complain- 
ant aware of them. In addition, the broker, who made the purchase 
on behalf of the respondent, inspected the tomatoes before sale, 
after sale, and arranged for their shipping on respondent’s behalf. 
He acted, therefore, as respondent’s agent. Wasilowski v. Park 
Bridge Corporation, 156 F.2d 612, 614 (2d Cir. 1946). In so doing, he 
accepted the color of the tomatoes on behalf of respondent. Banana 
Processors v. Webb Produce, 29 Agric. Dec. 842 (1970). 

Respondent’s second complaint is that the tomatoes failed to 
make grade on arrival. However, the contract between the parties 
called for the tomatoes to make grade as 85% or better U.S. No. 1 
at shipping point not on arrival. The shipping point inspection cer- 
tificate indicates that the tomatoes did not grade 85% or better 
U.S. No. 1. That the first destination inspection showed a minor 
variation as to some of the load is not inconsistent with this. Of 
course, the second and third inspections are totally irrelevant to 
the condition of the tomatoes on shipment. 

In view of the evidence of record, we hold that respondent failed 
to satisfy its burden of showing that complainant breached the par- 
ties’ contract. It is therefore, obligated to complainant for the full 
contract price, or $6,142.50. Its failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation 
plus interest should be awarded. Consequently, the respondent’s 
counterclaim should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant $6,142.50, as reparation, with interest thereon at the 
rate of 13 percent per annum from May 1, 1982, until paid. 

The counterclaim is dismissed. 
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NATIONAL Foop CoRPORATION v. AZTEC TRADING CORPORATION. 
PACA Docket No. 2-6404. Decided January 6, 1984. 


Risk of loss with respondent—Insurance payment to buyer-irrelevant to duty to 
pay. 

Respondent assumed the risk of loss upon its acceptance of the apples. Thereafter, 
any damage to the apples became respondent’s responsibility, and had no effect on 
its liability to complainant. Whether or not respondent received insurance payments 
resulting from such damage is irrelevant to its obligation to pay complainant the 
full contract price. 


Complainant, pro se. 
L. Jana Sigars, Esq., Coral Gables, Florida, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). Com- 
plainant filed a timely complaint in which it seeks $30,455 as repa- 
ration in connection with two transactions, in interstate commerce, 
involving apples, a perishable agricultural commodity. 

Both parties were served with a copy of the Department’s report 
of investigation. In addition, respondent was served with a copy of 
the formal complaint. It filed a general denial as an answer, but 
also pleaded, as an affirmative defense, that the apples were dam- 
aged enroute to Venezuela, and that it could not pay complainant 
until it received the proceeds from its insurance coverage. In re- 
sponse to this pleading, respondent was served with a notice to 
show cause why an order should not be issued against it because of 
its admissions in its affirmative defenses. Although it filed a re- 
sponse to this notice to show cause, the response did not address 
the issues raised by the Presiding Officer in the notice. Consequent- 
ly, pursuant to section 7a of the Act (7 U.S.C. 499g(a)), the following 
findings are made, conclusions reached, and order issued. 


FINDINGS OF FACT 


1. Complainant, National Food Corporation, is a corporation 
whose mailing address is 16740 Aurora Avenue North, Seattle, 
Washington 98133. 

2. Respondent, Aztex Trading Corporation, is a corporation 
whose mailing address is 1301 N.W. 89th Court, Miami, Florida 
33172. At all relevant times, respondent was licensed under the 
Act. 

3. On or about November 3, 1982, complainant sold respondent, 
by oral contract, two truckloads of apples consisting of 1,000 boxes 
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of Golden Delicious Fancy size 80 through 100 @ $12.50 per box, 
($12,500), 465 boxes of ‘Golden Delicious Extra Fancy six 80 @ 
$21.00 per box ($9,765), 55 boxes of Golden Delicious Extra Fancy 
size 96 @ $18.00 per box ($990), and 360 Golden Delicious Extra 
Fancy size 80 @ $20.00 per box ($7,200), for a total delivered price 
of $30,455. The apples were to be exported, were inspected for 
export, and met the requirements of the Export Apple and Pear 
Act. (7 U.S.C. 581-590). 

4. The apples were shipped from points in the State of Washing- 
ton to respondent in the State of Florida, and were received and 
accepted. 

5. Subsequent to respondent’s acceptance of them, the apples 
were damaged enroute to respondent’s customer in Venezuela. 

6. A formal complaint was filed on July 6, 1983, which was 
within nine months of when the cause of action herein accrued. 


CONCLUSIONS 


Although respondent filed a general denial of the allegations in 
the complaint, it admitted, in its affirmative defenses, that it re- 
ceived and accepted the apples on delivery of them in Florida, but 
claimed it could not pay for them until it received insurance pro- 
ceeds.from a “catastrophic loss” to them which occurred while the 
apples were enroute to respondent’s customer in Venezuela subse- 
quent to its acceptance. 

Inasmuch as respondent accepted the apples on their delivery to 
it in Florida, the “catastrophic loss” occurred after respondent had 
assumed the risk of loss. 7.J. Power & Co. v. Eastern Potato, 27 
Agric. Dec. 969 (1968). It is, therefore, liable to complainant, for the 
full contract price thereof. Respondent’s inability to pay complain- 
ant until it receives the proceeds from insurance coverage on the 
apples is no defense to a reparation action. Pacific Fruit Exchange 
v. Donald, 15 Agric. Dec. 963 (1956); United v. Hudson, 32 Agric. 
Dec. 1405 (1973). 

On the basis of the evidence in the record, including respondent’s 
admissions, we hold that respondent is obligated to complainant in 
the amount of $30,455.00. Respondent’s failure to pay complainant 
this amount is a violation of section 2 of the Act for which repara- 
tion plus interest should be awarded. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant $30,455.00, as reparation, plus interest at the rate of 
13 percent per annum from December 1, 1982, until paid. 


J. A. Woop Co.-Vista, INc., v. Minter Foops, Inc. PACA Docket 
No. 2-6150. Decided January 9, 1984. 


Failure to pay contract price—Breach of warranty—Decision. 


Respondent accepted shipment of lettuce from complainant and noted on bill of 
lading that a portion of the lettuce had arrived “hot and steaming”. There was no 
Federal inspection done, and a deduction from the contract price was never agreed 
upon. Respondent offered a partial payment but complainant refused. Respondent is 
unable to comply with burden of proof requirement as to the damaged produce and 
so no breach can be proven. 


Andrew Stanton, Presiding Officer. 
Thomas Oliveri, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,727.50 in con- 
nection with the sale of a quantity of lettuce in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the verified pleadings of the parties are considered a part of the 
evidence in the case, as is the Department’s report of investigation. 
The parties were given an opportunity to submit further evidence 
in the form of sworn statements, and to file briefs. Complainant 
filed an opening statement and respondent filed an. answering 
statement. Complainant also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, J. A. Wood Co.-Vista, Inc., is a corporation whose 
address is P.O. Box 26135, Phoenix, Arizona. 

2. Respondent, Miller Foods, Inc., is a corporation whose address 
is P.O. Box 445, Avon, Connecticut. At the time of the transaction 
involved herein, respondent was not licensed under the Act but 
was operating subject to license. 

8. On April 15, 1982, complainant sold to respondent 650 cartons 
of lettuce at $5 per carton plus $.70 per carton vacuum cooling and 
$22.50 for a Ryan Recorder for a total price of $3,727.50, f.o.b. 

4. On April 15, 1982, complainant shipped the lettuce at issue in 
interstate commerce to respondent, where it arrived and was ac- 
cepted. Upon arrival, on approximately April 19, 1982, one of re- 
spondent’s employees, “Dan”, wrote on the bill of lading “200+ 
cases were hot and steaming.” Respondent never obtained a federal 
inspection on the 650 cartons of lettuce. No deductions from the 
contract price were authorized by complainant. 

5. Respondent offered to pay complainant an amount less than 
the contract price as payment in full, based on the alleged poor 
quality of 200 cartons, but complainant declined to accept it. Re- 
spondent has, to date, failed to pay complainant any part of the 
contract price of $3,727.50, which complainant claims to be due and 
owing. 

6: A formal complaint was filed on September 7, 1982, which was 
within nine months from the time the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent admits receiving and accepting the 650 cartons of let- 
tuce at issue, and is thus liable for the contract price, less damages 
resulting from any breach of warranty by complainant. Respondent 
bears the burden of proving the breach and damages by a prepon- 
derance of the evidence. Tony Misita & Sons Produce v. Twin City 
Produce, 41 Agric. Dec. 195 (1982). 

Respondent claims there was a breach of warranty, as 200 car- 
tons were in poor condition upon arrival. In support of its claim, 
respondent has submitted the bill of lading, on which there is the 
signature of “Dan” followed by an’ illegible last name, the date of 
April 19, 1982, and the words “200+ cartons were hot and steam- 
ing.” However, the record does not contain an affidavit. by “Dan” 
attesting to the alleged poor condition; as the only sworn state- 
ments submitted by respondent are those of Earl Miller, respond- 
ent’s president, who does not appear to have personal knowledge of 
the condition of the lettuce upon arrival. In addition, although re- 
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spondent states in its answering statement that “{iJnspection Cer- 
tificate [sic], Exhibit B Attached, confirms that the lettuce was not 
of the quality for shipment to the East Coast when loaded by J.A. 
Wood Company,” respondent never submitted the inspection certif- 
icate to which it refers. Without stronger evidence that the 200 car- 
tons were deteriorated and the degree to which they were deterio- 
rated, such as an inspection certificate, and that deterioration was 
the shipper’s responsibility, we must conclude that respondent has 
failed to sustain its burden of proving a breach of warranty. Re- 
spondent is thus liable for the contract price of $3,727.50. 

Respondent has failed to pay complainant $3,727.50, which is a 
violation of section 2 of the Act for which reparation should be 
awarded, with interest. 


ORDER 


Within thirty (30) days from the date of this order respondent 
shall pay to complainant, as reparation, $3,727.50, with interest 
thereon at the rate of 18% per annum from June 1, 1982, until 


paid. 


HoMESTEAD TOMATOE PackING Co., Inc. v. Mims Propuce, INc. 
PACA Docket No. 2-6174. Decided January 9, 1984. 

Respondents admit accepting five truckloads of tomatoes but denies liability. Evi- 

dence entered shows that respondent is liable since it purchased tomatoes from 

Broker. Respondent sought deduction in contract price due to damage and complain- 

ant agreed and adjustments were included in claim for damages. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Donna Allender, Nogales, Arizona, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $6,489.40 in con- 
nection with the sale of five truckloads of tomatoes in interstate 


commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto 


denying liability. 
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Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 


respondent filed an answering statement. Neither party filed a 
brief. 


FINDINGS OF FACT 


1. Complainant, Homestead Tomatoe Packing Co., Inc., is a corpo- 
ration whose addressis P.O. Box 3064, Florida City, Florida. 

2. Respondent, Mims Produce, Inc., is a corporation whose ad- 
dress is 464 Finley Avenue West, Birmingham, Alabama. At the 
times of the transactions involved herein, respondent was licensed 
under the Act. 

3. On January 6, 1982, complainant sold to respondent one truck- 
load of tomatoes consisting of 792 cartons of 6x6 tomatoes at $4 per 
carton or $3,168, and 1,004 cartons of 6x7 tomatoes at $3 per 
carton, or $3,012, plus $269.40 for palletizing, for a total of 
$6,449.40, f.0.b. (hereinafter, “load A’’). Complainant shipped the to- 
matoes in interstate commerce to respondent, where they arrived 
and were accepted. Respondent did not request any deductions on 
this load. 

4. On January 10, 1982, complainant sold to respondent one 
truckload of tomatoes, consisting of 176 cartons of Black Strap 5x6 
tomatoes at $9 per carton or $1,584, 444 cartons of Black Strap 6x6 
tomatoes at $8 per carton or $3,520, 616 cartons of Black Strap 6x7 
tomatoes at $6 per carton or $3,696, 264 cartons of pink 5x6 toma- 
toes at $10 per carton or $2,640 and 264 cartons of pink 6x7 toma- 
toes at $7 per carton or $1,848, plus $264 palletizing and $22.50 for 
a Ryan Recorder, for a total of $13,574.50, f.o.b. (hereinafter, “load 
B”’). Complainant shipped the tomatoes in interstate commerce to 
respondent, where they arrived and were accepted. Respondent re- 
quested and was granted a deduction of $2 per carton for the 1,332 
cartons of Black Strap tomatoes, lowering the contract price to 
$11,110.50. 

5. On January 12, 1982, respondent secured a federal inspection 
of load B, while the tomatoes were stored in its warehouse, which 
revealed the following condition: “Average approximately 5% 
green and breakers, 10% turning and pink, 80% light red and red. 
Soft 3 to 12% average 6%. No decay.” 

6. On January 12, 1982, complainant sold to respondent one 
truckload of tomatoes, consisting of 176 cartons of 5x6 tomatoes at 
$10 per carton or $1,760, 616 cartons of 6x6 tomatoes at $9 per 
carton or $5,544, and 968 cartons of 6x7 tomatoes at $7 per carton 
or $6,776, plus $264 for palletizing and $22.50 for a Ryan Recorder, 
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for a total price of $14,366.50, f.o.b. (hereinafter “load C’). This 
price included a $1 per carton deduction from the price initially 
agreed to by the parties. Complainant shipped the tomatoes in 
interstate commerce to respondent, where they arrived and were 
accepted. Respondent never requested any further deductions. 

7. On February 3, 1982, complainant sold to respondent one 
truckload of tomatoes consisting of 1,429 cartons of 7x7 tomatoes at 
$4 per carton or $5,716, plus $214.35 for palletizing, for a total of 
$5,930.35, f.0.b. (hereinafter, “load D’’). Complainant had originally 
billed respondent $571.60 for cooling and freight to the gas house, 
but later eliminated that charge. Complainant shipped the toma- 
toes in interstate commerce to respondent, where they arrived and 
were accepted. Respondent did not request any deductions. 

8. On February 5, 1982, respondent secured a federal inspection 
of load D, which revealed the following condition: Average approxi- 
mately 25% green and breakers, 25% turning and pink and 45% 
light red and red. Average 5% decay. 

9. On April 5, 1982, complainant sold to respondent one truck- 
load of tomatoes consisting of 792 cartons of 5x6 tomatoes at $7 per 
carton or $5,544, 880 cartons of 6x6 tomatoes at $5 per carton or 
$4,400, and 264 cartons of 6x7 tomatoes at $3 per carton or $792, 
plus $290.40 for palletizing, for a total of $11,026.40 (hereinafter, 
“load E’’). This price included a $1 per carton deduction from the 
price originally agreed to by the parties. Complainant shipped the 
tomatoes in interstate commerce to respondent, where they arrived 
and were accepted. Respondent never requested any further deduc- 
tions. 

10. For each transaction, the broker, Sam Spencer Company, 
Lakeland, Florida, negotiated the contracts. Mr. Spencer was the 
person with whom both parties communicated. 

11. With respect to each of the five loads at issue, respondent 
noted in its receiving book that such loads had been received from 
complainant. 

12. To date, respondent has paid complainant by check for the 
five transactions as follows: $5,657.40 for load A, $10,934.50 for load 
B, $12,606.50 for load C, $571.60 for load D, and $9,354.40 for load 
E. None of these checks were offered on the condition that they 
represented payment in full of a sum in dispute between the par- 
ties. Complainant accepted all five checks as partial payment. 

13. A formal complaint was filed on September 1, 1982, which 
was within nine months from the times the causes of action herein 
accrued. 
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CONCLUSIONS 


Although respondent admits receiving and accepting the five 
truckloads of tomatoes, it denies liability. Respondent claims that 
it purchased the tomatoes from Sam Spencer Company, Lakeland, 
Florida, not from complainant, and when the tomatoes arrived it 
worked out certain adjustments with Mr. Spencer based on the con- 
dition of the loads. Respondent further contends that complainant 
accepted its payments, which included the adjustments, without 
protest. 

The first issue which must be dealt with is respondent’s claim 
that it purchased the tomatoes from Sam Spencer Company. Com- 
plainant contends that Sam Spencer Company merely acted as the 
broker between it and respondent. Complainant’s position is strong- 
ly supported by respondent’s receiving book, submitted as evidence 
by respondent, which shows complainant as the shipper for each 
transaction. Therefore, we conclude that respondent purchased the 
tomatoes from complainant with Sam Spencer Company acting as 
the broker. 

The next issue concerns respondent’s claim that certain adjust- 
ments in the contract prices of the tomatoes had been agreed to be- 
cause of condition problems. Complainant admits that it agreed to 
deductions in load B of $2 per carton for 616 cartons of 6x7 Black 
Strap tomatoes, and loads C and D of $1 per carton for all cartons, 
and has included such adjustments in its claim for damages. How- 
ever, respondent asserts that additional adjustments in the con- 
tract prices for all five truckloads were arranged between it and 
the broker, acting on behalf of complainant: $1 per carton for the 
792 cartons of 6x6 tomatoes in load A, $1 per carton for the 5x6 
and 6x6 Black Strap and pink tomatoes in load B, $1 per carton for 
load C, $1 per carton for load D, and $1 per carton for the 5x6 and 
6x6 tomatoes in load E. Respondent, as the party claiming a con- 
tract modification, has the burden of proving this by a preponder- 
ance of the evidence: Howard Farms Inc. v. Orval Kent Food Co., 
Inc., 41 Agric. Dec. 545 (1982). 

Respondent has presented the affidavits of four employees who 
state generally that the final contract prices for respondent’s pur- 
chases are those set down in respondent’s receiving book. Respond- 
ent has submitted several pages from that book, which contain no- 
tations supporting respondent’s contentions. While the receiving 
book is significant evidence concerning the question of adjustments, 
the record also contains statements by the broker that contradict 
the notations in the receiving book. For load A, the broker states 
that respondent neither requested nor was given any adjustments. 
For load B, the broker states that $2 was deducted from all 1,232 
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cartons of Black Strap tomatoes, reducing the price to $7 per 
carton for the 176 cartons of 5x6 tomatoes, $6 per carton for the 
440 cartons of 6x6 tomatoes, and $4 per carton for the 616 cartons 
of 6x7 tomatoes. The broker claims that no deductions for the pink 
tomatoes were requested by respondent for load B. Regarding load 
C, the broker states that respondent did not request any adjust- 
ments beyond what is claimed by complainant. For load D the 
broker states that respondent told him that a destination inspec- 
tion had revealed 5% average decay, but asserts that respondent 
did not ask for an adjustment. Regarding load E, the broker agrees 
with complainant that only a $1 per carton deduction was author- 
ized. The broker has submitted what apparently are copies of its 
file jackets which, while sometimes difficult to read, do tend to sup- 
port the broker’s assertions. Respondent’s allegations, supported by 
its receiving book, and the broker’s assertions, supported by its file 
jackets, differ with respect to each truckload on the question of ad- 
justments. Therefore, this issue will be decided on the bases of 
credibility. Since the broker is without a financial interest in the 
outcome of this case, the broker’s version of events is deserving of 
great weight. Accordingly, we find that loads A and D were not 
subjected to adjustments, and the contract prices remained 
$6,449.40 and $1,029.00, respectively. Loads C and E were subjected 
to the $1 per carton in adjustments admitted by complainant and 
incorporated into the complaint, thus resulting in contract prices of 
$14,366.50 and $11,026.40, respectively. Regarding load B, we find 
that the contract price was reduced by $2 per carton on all 1,232 
cartons of Black Strap tomatoes, thus resulting in a contract price 
of $11,110.50. 

Since respondent received and accepted the five truckloads, it 
became liable for the agreed upon contract prices, as adjusted, less 
damages due to any breach of warranty by complainant. Respond- 
ent bears the burden of proving the breach and damages by a pre- 
ponderance of the evidence. Tony Misita & Sons Produce v. Twin 
City Produce, 41 Agric. Dec. 195 (1982). In its response to the infor- 
mal complaint, respondent asserts that the tomatoes were defective 
upon arrival because of deterioration and high color. In these f.o.b. 
sales, complainant gave an implied warranty of suitable shipping 
condition, meaning that the commodity, at the time of billing, is in 
a condition which, if handled under normal transportation service 
and conditions, will assure delivery without abnormal deterioration 
at the contract destination agreed to by the parties. 7 CFR 46.43()). 
The only evidence offered by respondent to prove its allegations of 
a breach of warranty are federal inspections of loads B and D. 
However, neither of these inspections reveal a abnormal deteriora- 
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tion. There is no evidence that complainant agreed to an express 
warranty that the tomatoes would meet a particular standard of 
color upon arrival at the contract destination. Therefore, respond- 
ent has not sustained its burden of proof regarding the existence of 
any breach of warranty by complainant. 

Respondent has paid complainant $5,600.57 for load A, which is 
$792.40 less the contract price of $6,449.40, $10,934.50 for load B, 
which is $176 less than the contract price of $11,110.50, $12,606.50 
for load C, which is $1,760 less than the contract price of 
$14,366.50, $5,071.00 for load D, which is 857.40 less than the con- 
tract price of $5,930.35, and $9,354.40 for load E, which is $1,672 
less than the contract price of $11,026.40, a total of $5,257.80 less 
than the combined contract prices. Respondent claims that its 
checks were accepted by complainant without protest, in effect al- 
leging that occurrence of an accord and satisfaction. However, this 
would require that respondent’s payment be clearly designated as 
payment in full, and there is no proof in the record that such was 
the case. See Branix Trucking v. Cumberland Produce Co., Inc., 41 
Agric. Dec. 1814 (1982). Respondent is thus liable to complainant 
for $5,257.80, and its failure to pay this sum is a violation of section 
2 of the Act, for which reparation should be awarded, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall pay 


to complainant, as reparation, $5,257.80, with interest thereon at 
the rate of 13% per annum from March 1, 1982, until paid. 


GRIFFIN AND BRAND OF MCALLEN INc. v. EvEREtTT W. GoLpEN III d/ 
b/a Mempuis Propuce Excuance. PACA Docket No. 6216. De- 
cided January 9, 1984. 

Respondent received shipment of onions from complainant and stated in unsworn 


testimony that the onions were rotten but could provide no evidence. Complainant 
provided proof of shipment and acceptance of produce by the respondent. 


Dennis Becker, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
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of reparation in the amount of $2,595.60 in connection with the 
sale and shipment of a truckload of onions in interstate commerce. 

Copies of the report of investigation made by the Department 
were served on the parties. A copy of the formal complaint was 
served upon respondent, which filed an unsworn answer thereto, 
denying liability to the complainant. Since the amount claimed as 
damages does not exceed $15,000, the shortened method of proce- 
dure in section 47.20 of the Rules of Practice (7 CFR 47.20 is appli- 
cable. Under this procedure the verified pleadings of parties are 
part of the evidence in the case, as is the Department’s Report of 
Investigation. In addition, the parties were given the opportunity 
to file evidence in the form of verified statements. Complainant 
filed an opening statement. Although both parties were given an 
opportunity to file briefs, neither did so. 


FINDINGS OF FACT 


1. Complainant, Griffin & Brand of McAllen, Inc., is a corpora- 
tion with a business address at P.O. Box 1840, McAllen, Texas. 

2. Respondent, Everett W. Golden III, is an individual doing busi- 
ness as Memphis Produce Exchange, with an address at 6790 
Wytham Drive, Memphis, Tennessee. At the time of the transac- 
tion involved in this proceeding respondent was licensed under the 
Act. 

3. On or about June 11, 1982, complainant sold a truckload con- 
taining 825 sacks of large medium yellow No. 50 onions to respond- 
ent at $4.65 a sack for a total price of $3,836.25 delivered. Subse- 
quently, complainant deducted $4.65 because the load was short 
one sack, $120.00 for brokerage, and $1,116.00 as part payment re- 
ceived from respondent, leaving an amount due and payable of 
$2,595.60. 

4, The above referenced truckload of onions was shipped from 
Presidio, Texas to Memphis, Tennessee on or about June 11, 1982. 
The record does not show when the truckload of onions arrived in 
Memphis, Tennessee. The onions were received and accepted at the 
time of arrival by respondent. 

5. A formal complaint was filed in this proceeding on December 
28, 1982, which was within nine (9) months of the time the cause of 
action herein accrued. 


DISCUSSION 


Complainant avers that it sold and shipped to respondent a 
truckload containing 825 sacks of large medium yellow onions. Re- 
spondent, in an unsworn answer, stated that the onions were 
rotten, but provided no evidence that such was the case. Having 
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shown that the onions were shipped, and based upon respondent’s 
admission that the onions were received, complainant has carried 
its burden of proof to show the sale and delivery of the truckload of 
onions. Such proof shifts the burden to respondent to show that the 
onions were not in satisfactory condition upon arrival, and that 
such lack of satisfactory condition was the fault of complainant. 
Rocky Food Distributing Co. v. Angel Produce Co. 29 Agric. Dec. 93 
(1970). Respondent has offered no proof in this regard. Its unsworn 
statement that the onions were rotten is not proof. Therefore, 
based on this record we have no alternative other than to find for 
complainant. In view of the above, we find that the respondent has 
failed to pay complainant $2,595.60, which is a violation of section 
2 of the Act for which reparation should be awarded to complain- 
ant with interest. 


ORDER 


Within thirty days within the date of this order, the respondent 
shall pay to complainant, as reparation, $2,595.60, with interest 
thereon at the rate of 13 per cent per annum from July 1, 1982, 
until paid. 


Boyp Potato & ONION Company, INc. v. GILARDI TRUCK AND 
TRANSPORTATION, INc. a/t/a A.M. GiLaRDI AND Sons. PACA 
Docket No. 2-6262. Decided January 9, 1984. 

Respondent accepted potatoes but refused to make payment. Did respond to the 

complaint, but was unable to provide proof of payment. Complainant showed proof 

of the transaction and the respondents indebtness. 

George S. Whitten, Presiding Officer. 

Complainant, pro se. 

Gary E. Susser, Esq. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation in the amount of $4,090.62, against respondent in con- 
nection with the sale and shipment of a partial truckload of pota- 
toes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
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plaint was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 

The amount of damages claimed in the formal complaint does 
not exceed $15,000.00, and accordingly the shortened method. of 
procedure provided in section 47.20 of the Rules of Practice (7 CFR 
47.20) is applicable. Under this procedure, the verified pleadings of 
the parties are a part of the evidence in the case as is the Depart- 
ment’s report of investigation. In addition, the parties were given 
the opportunity to file evidence in the form of verified statements, 
however, neither party did so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Boyd Potato & Onion Co., Inc., is a corporation 
whose address is 2415 Eastview, Idaho Falls, Idaho. 

2. Respondent, Gilardi Truck & Transportation, Inc., is a corpora- 
tion also trading as A.M. Gilardi & Sons, whose address is 2355 
Wapak Road, Sidney, Ohio. At the time of the transaction involved 
herein, respondent was licensed under the Act. 

3. On or about September 8, 1982, complainant sold and shipped 
to respondent in Sidney, Ohio, one partial truckload of potatoes 
consisting of 425 50 pound cartons of size 80 Norgold Potatoes, U.S. 
No.1, at $19.25 per hundredweight, with collect freight in the 
amount of $4.24 per hundredweight to be deducted from the in- 
voice. 

4. Respondent accepted the potatoes but has not paid complain- 
ant any part of the $3,187.49 due on complainant’s invoice. 

5. The formal complaint was filed on January 10, 1983, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent made no reply to the Department’s inquiries during 
the informal stages of this proceeding and its only response to the 
formal complaint was to file an answer which amounts to a general 
denial. 

Complainant had the burden of proving the allegations of its 
complaint by a preponderance of the evidence, and having consid- 
ered the content of the sworn complaint and the content of the 
sworn answer we conclude that complainant has met its burden. 
Since respondent accepted the subject potatoes it became liable to 
complainant for the full purchase price thereof or $3,187.49. Re- 
spondent’s failure to pay complainant such amount is a violation of 
section 2 of the Act for which reparation should be awarded to 
complainant with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant as reparation $3,187.49, with interest thereon at the 
rate of 13 percent per annum from October 1, 1982, until paid. 


Grapy PRUETTE v. MELBURN R. TrovER d/b/a TRovER PRODUCE. 
PACA Docket No. 2-6222. Decided January 10, 1984. 

Respondent accepted tomatoes but claims that they were in poor condition and that 

a deduction in price was agreed to by the broker, not the complainant. Complainant 

never authorized any price deduction, and there is no documentation that there was 

in fact a broker operating between the two parties. 

Andrew Stanton, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $3,166 in connec- 
tion with the sale of a truckload of tomatoes in interstate com- 
merce. 

A copy of the report of the investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent, which filed an answer 
thereto, denying liability to complainant. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to file additional evidence in 
the form of verified statements and to submit briefs, but declined 
to do so. 


FINDINGS OF FACT 


1. Complainant, Grady Pruette, is an individual whose address is 
P.O. Box 239, Immokalee, Fla. 

2. Respondent, Melburn R. Trover d/b/a Trover Produce, is an 
individual whose address is Route 1, Tunnel Hill, Illinois. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 





GRADY PRUETTE v. TROVER PRODUCE 
Volume 43 Number 1 


3. On May 6, 1982, complainant sold to respondent a truckload of 
tomatoes for $7,056, f.o.b. The tomatoes were federally inspected 
prior to shipment and found to be free of defects with decay within 
tolerance. 

4. The tomatoes were shipped in interstate commerce to respond- 
ent, who received and accepted them. 

5. Respondent has paid complainant $3,890 for the tomatoes at 
issue, which is $3,166 less than the amount alleged by the com- 
plainant to be due and owing. 

6. A formal complaint was filed on December 16, 1982, which was 
within nine months from the time the cause of action accrued. 


CONCLUSIONS 


Respondent does not deny accepting the tomatoes, but alleges 
that they were not in good condition. Respondent claims that when 
the tomatoes arrived he contacted the broker, Gary Macky, Mt. 
Ulla, North Carolina, who authorized him to deduct $2.50 per 
carton from the contract price. According to respondent, Macky 
stated that he “would make it right” with complainant. Complain- 
ant denies the involvement of Macky in this transaction and states 
that he, complainant, never agreed to an adjustment in the con- 
tract price. 

The record contains no documentation of any kind showing 
Macky as the broker such as a memorandum of sale issued by him, 
an invoice with his name on it, or a statement from Macky attest- 
ing to his involvement. Even if Macky were the broker, the record 
is devoid of evidence that he authorized a $2.50 per carton deduc- 
tion from the contract price. Further, if Macky had granted such a 
deduction and told respondent that he “would make it right” with 
complainant as respondent contends, the deduction would not have 
been effective without complainant’s approval, of which there is ab- 
solutely no evidence. 

It is clear that respondent accepted the tomatoes and thus 
became liable for the agreed upon contract price of $7,056, less 
damages due to any breach of warranty by complainant. Respond- 
ent bears the burden of proving the breach and damages by a pre- 
ponderance of the evidence. Tony Misita & Sons Produce v. Twin 
City Produce, 41 Agric. Dec. 195 (1982). Respondent has presented 
no evidence of a breach of warranty. Therefore, respondent is liable 
for the contract price of $7,050 less the $3,890 already paid, or 
$3,166, and its failure to pay this sum to complainant is a violation 
of section 2 of the Act, for which reparation should be awarded, 
with interest. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $3,166, with interest thereon at the 
rate of 13% per annum from June 1, 1982, until paid. 


Ricuarp S. Brown, Inc. v. Sou Sains, Inc. PACA Docket No. 2- 
6239. Decided January 10, 1984. 


Breach of warranty by complainant—Transit time within normal range—Rejection 
with reasonable cause. 


Where the condition of the lettuce upon delivery from complainant to respondent 
indicated a breach of complainant’s warranty of suitable shipping condition, and the 
transit time was within the normal range respondents rejection was with reasonable 
cause. 

Dennis Becker, Presiding Officer. 

Complainant, pro se. 

Howard B. Silberberg, Esq., Washington, D.C., for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $2,272.93 in connection with the 
sale of a carload of iceberg lettuce in interstate commerce. 

Copies of the report of investigation made by the Department 
were served upon the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying li- 
ability to the complainant. Since the amount in issue did not 
exceed $15,000.00, the shortened method of procedure provided for 
in section 47.20 of the Rules of Practice (7 CFR 47.20) is applicable. 
Under this procedure the verified pleadings of the parties are part 
of the evidence in the case, as is the Department’s report of investi- 
gation. In addition, the parties were given the opportunity to file 
evidence in the form of verified statements. The respondent filed 
an answering statement. Though given the opportunity to do so 
neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Richard S. Brown, Inc., is a corporation with a 
business address at P.O. Box 4729, Salinas, California. 
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2. Respondent, Sol Salins, Inc., is a corporation with an address 
at 1325 5th Street N.E., Washington, D.C. At the time of the trans- 
action involved in this proceeding respondent was licensed under 
the Act. 

3. On June 17, 1982, complainant sold to respondent a carload of 
iceberg lettuce, 2 dozen pack, at $3.00 per carton, plus $.65 per 
carton cooling and $.15 per carton brokerage, and $22.50 for a re- 
cording thermometer for a total contract price of $4,7772.50, f.o.b. 
The carload contained $1,250 cartons of iceberg lettuce. 

4. Prior to shipment the carload of lettuce was subjected to an 
inspection at shipping point. It showed in pertinent part that there 
was no decay and that condition defects were within tolerances for 
USS. No. 1 lettuce. 

5. The lettuce was shipped on June 17, 1982, from California and 
arrived at Washington, D.C. (Eckington Yard) on June 28, 1982, 
where it was placed at 12:15 p.m. for opening by respondent. 
Eleven days for transportation from California to Washington, D.C. 
is not an abnormal time for a railroad car to be in transit. 

6. The carload of lettuce was subjected to a federal inspection at 
2:20 p.m. on June 28, 1982, at the Eckington Yard in Washington, 
D.C. It showed that the produce inspected was iceberg type lettuce 
marked “Magnum, Richard S. Brown Inc., Salinas, CA. 2 Doz. 
heads.’’, and that the applicant stated there were 1,250 cartons to 
be inspected. It showed that the temperature of the product at the 
top was 40°F and at the bottom 41°F. With respect to the condition 
of the lettuce it showed as follows: 


Heads or portions not affected by condition defects and are 
fresh and crisp. 


Wrapper leaves: No decay. 


Head leaves: 2 to 7 heads per carton, average 18% damage 
by Russet Spotting. Average 1% damage by Tipburn. Aver- 
age 3% decay. 


The inspection was restricted to produce and lading in the 50 
cartons unloaded at the time of the inspection, and 5 stacks on 
each side of the door. 

7, Respondent rejected the lettuce based upon the federal inspec- 
tion. Complainant then sent the car to Quaker City Produce Co., 
Philadelphia, Pennsylvania, where it was handled for the account 
of “For whom it may concern” since complainant did not accept re- 
spondent’s rejection. Quaker City Produce Co. sold the lettuce, and 
provided complainant an account of sales showing a net return of 
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$2,499.57. This amount of money was remitted to complainant by 
Quaker City Produce Co. 

8. A formal complainant was filed on February 4, 1983, which 
was within nine months of the time the cause of action herein ac- 
crued. 


DISCUSSION 


This proceeding involves a dispute as to whether complainant 
breached its warranty of suitable shipping condition because the 
carload of lettuce involved in this proceeding had serious condition 
defects which were beyond the tolerances permitted pursuant to 
the regulations issued under the Perishable Agricultural Commod- 
ities Act, or whether respondent wrongfully. rejected the carload of 
lettuce because there was abnormal transportation time, such 
delay giving rise to the condition defects found at destination point 
and voiding the warranty of suitable shipping condition. Complain- 
ant contends that since its shipping point inspection showed there 
was no decay in the lettuce on June 17, 1982, the date the lettuce 
was shipped, and that the lettuce at that time was sufficiently good 
to make U.S. No. 1 grade, that its warranty of suitable shipping 
condition was met at destination. It predicates its claim in this 
regard on the fact that the transaction was f.o.b., asa result of 
which respondent took control of the lettuce at shipping point, and 
that the 11 days transit time from California to Washington, D.C. 
by rail as abnormal, thereby voiding the warranty of suitable ship- 
ping condition. Respondent, on the other hand, contends that 11 
days transit time between Salinas, California, and Washington, 
D.C. is normal. We find on the basis of this record that 11 days 
transportation time by rail from California to Washington, D.C. is 
within the range of that which is normal. In any even, the 22 per- 
cent serious condition defects are sufficient for us to conclude that 
one or two days less transport time would not have brought the let- 
tuce within the percentages required for it to have made good de- 
livery. : 

Complainant argued that nine days is the normal transportation 
time from Salinas, California to Baltimore (Jessup),, Maryland. It 
reasoned, therefore, that the 11 days transit time to Washington, 
D.C. voided its warranty of suitable shipping condition because it 
was two days beyond normal transport time. We do not agree. Re- 
spondent points out that one day must be added for transportation 
time from Baltimore (Jessup) to Washington, D.C. because of the 
way in which railroad cars move from the West Coast to the latter 
city. Therefore, 10 days for transportation to Washington, D.C. is 
normal even under complainant’s computation. An additional day 
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added on to the average transportation time from California to 
Washington, D.C., does not in our view constitute abnormal trans- 
portation time. The time of day on which a shipment leaves its 
point of origin often determines whether connections are made at 
intermediate points for transportation to destination. In reaching 
this conclusion we reject respondent’s argument that pursuant to 7 
CFR 46.47 and 46.43(i) and (j) there should be no computation for 
transportation time of the two Sundays involved in the il day 
period. Respondent’s argument in this regard is predicated on its 
misunderstanding that 7 CFR 46.43(i) and (j) contain definitions of 
periods of transportation time. Those two sections merely contain 
definitions of the terms “free on board” and “suitable shipping con- 
dition”. Therefore, the exclusion of Sundays contained in 7 CFR 
46.37 is inapposite. 

Having determined that transportation time was normal, it is 
now necessary to determine whether the 22 percent condition de- 
fects were sufficient for us to conclude that complainant violated 
its warranty of suitable shipping condition with respect to a load of 
lettuce for which there was no grade specified. 7 CFR 46.44(2)(2) 
provides in pertinent part as follows: 


If the contract does not specify a U.S. grade or percentage 
of condition defects, the lettuce at destination may contain 


a maximum of 15 percent, by count, of the heads in any lot 
which are damaged by condition defects, including therein 
not more than 9 percent serious damage. . . . (emphasis 


added) 


Since the total amount of condition defects was 22 percent, this 
clearly exceeded the fifteen percent condition defects which was 
permissible for good delivery pursuant to 7 CFR 46.44(a\(2). Because 
of our conclusion in this regard we find that respondent was cor- 
rect in rejecting the load of lettuce because complainant had 
breached its warranty of suitable shipping condition. Eady & Asso- 
ciates v. Staunton Fruit & Produce Company, Inc., 33 Agric. Dec. 
1633 (1974). This would also be true even if we had found a one day 
delay in transit since a delay does not automatically void the war- 
ranty of suitable shipping condition. Freshpict Foods, Inc. v. 
Charles P. Sweeney Co., 30 Agric. Dec. 403 (1971). 

In view of the above, complainant was not damaged by the ac- 
tions of respondent. Therefore, this complain should be dismissed. 
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ORDER 
The complaint is dismissed. 


MERRILL Farms v. ComMMUNITY SUFFOLK, INc. PACA Docket No. 2- 
6315. Decided January 11, 1984. 


Breach of contract—Failure to prove damages—Decision. 


There is dispute by respondent that he accepted the produce upon arrival. He is 
liable for the purchase price thereof. As for the deduction for damages, respondent 
has failed to prove that it suffered any damages on this load. There was no contract 
price agreed upon, so the price is assessed as the reasonable value based on the 
Market News report. 


Edward M. Silverstein, Presiding Officer. 
Thomas Oliveri, for complainant. 
Frank Infelise, Esq., Lynn, Massachusetts, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was filed in which complainant seeks an award of 


reparation against respondent in the amount of $5,192.50 in con- 
nection with one transaction, in interstate commerce, involving a 
shipment of lettuce, a perishable agricultural commodity. 

A copy of the Department’s report of investigation was served 
upon both parties. Also, respondent was served with a copy of the 
formal complaint, and filed an answer thereto denying any liability 
to complainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened method of procedure provided for in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Under this proce- 
dure, the Department’s report of investigation is considered a part 
of the evidence of the case, as is the verified pleadings of the par- 
ties. In addition, the parties were given the opportunity to file fur- 
ther evidence by way of verified statements, but neither did so. Re- 
spondent filed a brief. 

After the case was closed for the taking of further evidence, com- 
plainant moved for reopening. The respondent filed a vigorous op- 
position thereto. The Presiding Officer properly denied complain- 
ant’s motion since it did not provide good reason why such evi- 
dence was not adduced at the appropriate time. 7 CFR § 47.24(b). In 
the instant case, although complainant had been given a requested 
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extension of time for the filing of its opening statement, the open- 
ing statement was not mailed until ten days after it was due. 


FINDINGS OF FACT 


1. Complainant, Merrill Farms, is a corporation whose mailing 
address is P.O. Box 659, Salinas, California 93902. 

2. Respondent, Community Suffolk, Inc., is a corporation whose 
mailing address is 304 Second Street, Everett, Massachusetts 02149. 
At all material times, respondent was licensed under the Act. 

3. On or about July 23, 1982, through James T. O’Grady, a 
broker affiliated with Johnny O’Grady Co., 518 West Acacia Street, 
Salinas, California 93901, the complainant sold one load of lettuce, 
consisting of 915 cartons, to respondent on a “price to be arranged 
later” basis. The following Monday, July 26, 1982, complainant’s 
agent told Mr. O’Grady to “put a 5.00 [sic] price on the load for the 
time being.” After being told that respondent would not agree, 
complainant’s agent told Mr. O’Grady that respondent “would not 
get hurt.” Without discussing the matter with respondent, Mr. 
O’Grady issued a brokers’ memorandum reflecting that conversa- 
tion with complainant’s agent. Later that week, after a discussion 
with respondent’s representative, and without consulting complain- 
ant, Mr. O’Grady issued a corrected brokers’ memorandum reflect- 
ing that the price was to be decided upon arrival of the lettuce at 
respondent’s location. 

4. The load of lettuce was shipped on or about July 23, 1982. On 
the bill of lading, it was indicated that the temperature was to be 
maintained at 33 to 38°F. The lettuce arrived at respondent’s loca- 
tion on or about July 30, 1982. At 8:05 a.m. of that day, the lettuce 
was federally inspected while still on the truck. In pertinent part, 
the results of the inspection were reported as follows: 


Condition of Equipment: Temperature control unit in operation. 

Products Inspected: ICEBERG TYPE LETTUCE in cartons printed, 
‘Merrill Farms, Merrill Farms, Salinas, CA 
93901, 2 Doz Heads, Produce of U.S.A.’ Appli- 
cant states: 915 cartons. 


* . . . . 


Temperature of Product: 42 to 44°F. 


. . * * . 


Quality: Clean, fairly well trimmed, head leaves good 
green cod or [sic]. Average 85% hard to firm, 
15% fairly firm. Grade defects within toler- 
ance. 
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Heads or portions of heads not affected by 
condition defects are fresh and crisp. Wrap- 
per leaves: Average 2% decay. 

Head Leaves: Damage by discoloration follow- 
ing bruising average 1%. 

Average 1% decay. 


Grade: US. No. 1 


5. On August 2, 1982, at 2:05 p.m., the 450 cartons of the load 
which still remained on the truck were again inspected with the 
following results in pertinent part: 


Condition of Equipment: Temperature control unit in operation. 


. = . s - 
Temperature of Product: 49 50 74 79°F. 


Condition: Heads or portions of heads not affected by 
condition defects are fresh and crisp. Wrap- 
per leaves: average 4% decay. Head Leaves: 
Serious damage by Russet Spotting average 
3%. Decay ranges from 6 to 22 heads per 
carton, average 53% Bacterial Soft Rot in 
various states, mostly advanced. 


6. Upon receipt. of the first brokers’ memorandum from Mr. 
O’Grady listing the price of the lettuce at $5.00, respondent sent 
the broker the following letter: 


Gentlemen: 


This confirmation is incorrect. No price has been agreed 
to by us or Merrill Farms. 


As you know this load is practically a total loss. As soon 
as we get figures together and all pertinent papers we will 
talk to you. 


7. On or about July 28, 1982, complainant invoiced respondent 
for the 915 cartons of lettuce @ $5.00 f.o.b. each ($4,575), plus 65 
cents each for cooling ($594.75), and $22.50 for a recording ther- 
mometer, for the total f.o.b. invoice price of $5,192.25. Upon receipt 
thereof, respondent sent complainant the following letter: 


Gentlemen: 


This invoice is incorrect. No price has been agreed to by 
us or yourselves. 
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As you know this load is practically a total loss. As soon 
as we get figures together and all pertinent papers we will 
talk to you. 

8. The recording thermometer on the truck did not work. 

9. The parties never agreed to a specific price for the lettuce. 

10. On or about August 9, 1982, respondent prepared an account 
of sales for the load which reflected receipts of $320.00, and ex- 
penses of $3,717 without allocating a cost for the lettuce. 

11. Respondent filed a claim on this load with the trucking com- 
pany, Intermodal Express, Inc., P.O. Box 567, Paoli, Pennsylvania 
19301, based on its allegation that the cooling unit on the truck 
was not working properly. The trucking company, on August 30, 
1982, set respondent the following letter: 


This will acknowledge —_ claim #2148, trailer BRAZ 
584036 shipped from Merrill Farms. 


A review of the records indicates no failure of the unit. 
Subsequent checks of the trailer developed no mechanical 
problem with the trailer. 


Your claim is respectfully declined based on the infor- 
mation available. 


12. The Federal-State Market News Service report for July 30, 
1982, lists the f.o.b. prices for iceberg lettuce, in Salinas, California, 


as follows: ‘(Demand light MKT LOWER 24s 3-3.50 few 4.00 occas 
4.50.” The Boston market price is reported as: “LETTUCE * * * 
CALIFORNIA Iceberg type 9.00-10.00 fair quality 8.00 fair condi- 
tion 7.00-7.50 * * *.” 

13. A formal complaint was filed on April 18, 1983, which was 
within nine months of when the cause of action herein accrued. 


CONCLUSIONS 


There does not appear to be any dispute that respondent accept- 
ed the lettuce upon arrival. Having accepted the lettuce, respond- 
ent became liable to complainant for the purchase price thereof, 
less any damages respondent could prove were sustained as a 
result of a breach of contract committed by complainant. Simmons 
& Mount, Inc. v. Elias Ruiz & Co., 19 Agric. Dec. 1173 (1960). 

Without deciding, because it is unnecessary to do so, whether or 
not complainant breached the parties’ contract, we hold that, in 
any event, respondent failed to prove that it sustained any dam- 
ages. The only evidence adduced by respondent was an “account of 
sales” allegedly reflecting the results of the handling of this load. 
However, the account of sales does not compare favorably with the 
facts we have found. First, respondent reports sales of only 320 car- 
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tons of lettuce on the account of sales, but the second federal in- 
spection, on August 2, 1982, reflects that 465 cartons of lettuce had 
been disposed of since only 450 of 915 cartons were left to be in- 
spected. This discrepancy was never explained. Second, respondent 
claims that the 320 cartons were sold at only $1.00 per carton: This 
price is not in accord with the condition of the lettuce reported on 
the July 30, 1982, inspection, nor with the prices for lettuce report- 
ed on the Federal-State Market News report for the Boston 
Market. Third, respondent claims to have dumped 595 cartons but 
has’ not submitted any proof, such as a Dump Certificate, that 
these cartons were actually dumped. Moreover, respondent has not 
proven that it made an attempt to make a prompt:and proper sale 
of the lettuce. Because of these factors, we hold that respondent 
has failed to sustain its burden of proving by a preponderance of 
the evidence that it suffered any damages on this load. Since re- 
spondent has failed to prove that it sustained any damages, it is 
obligated to complainant for the purchase price of the lettuce. 

The parties, however, failed to agree as to a price for the lettuce. 
While complainant relies upon the first brokers’ memorandum, the 
statements of the broker and respondent establish that the memo- 
randum does not reflect an agreement reached between the parties, 
but rather reflects complainant’s instructions to the broker. We 
hold, therefore, that there was no contract price. In view of that, 
respondent is obligated to complainant for the reasonable value of 
the load of lettuce. Torn v. Anderson-Ayers, 25 Agric. Dec. 832 
(1966). Based on the Market News reports, of which we take official 
notice, we hold that the reasonable price for the lettuce was $3.50 
per carton f.o.b. ($3,202.50) plus 65 cents per carton for cooling 
($594.75), for a total f.o.b. contract price of $3,797.25. Since, the re- 
cording thermometer did not work, respondent should not be held 
liable for the $22.50 fee normally charged for it. Presumably, since 
it did not work, complainant was not charged the $22:50 by the 
company. 

On the basis of all of the evidence in the record, we hold that 
respondent is liable to complainant in the amount of $3,797.25 for 
the load of lettuce, and that its failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation 
plus interest should be awarded. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant $3,797.25 as reparation with interest thereon at the 
rate of 13 percent per annum from September 1, 1982, until paid. 


San ANDREWS’ Sons v. Sa-So Pouttry Sates Co., Inc. PACA 
Docket No. 2-6248. Decided January 19, 1984. 

Having admitted that he accepted produce shipped by complainant, respondent is 

liable for the contract price. Respondent is unable to provide evidence of a author- 

ized inspection to attest to damages of the produce so no breach is proven, and no 

deduction for damages allowed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Robert G. Baner, Esq., Philadelphia, Pennsylvania, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930 as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $27,854.15 in con- 
nection with the sale of six truckloads of lettuce in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
admitting liability for $12,000 but denying liability for the balance 
of the amount alleged in the complaint. 

Although the amount claimed as damages exceeds $15,000, the 
parties waived oral hearing. Thus, the shortened procedure provid- 
ed in section 47.20 of the Rules of Practice (7 CFR 47.20) is applica- 
ble. Pursuant to such procedure, the parties were given an opportu- 
nity to file additional evidence in the form of verified statements 
and to submit briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, Sam Andrews’ Sons, is a partnership whose ad- 
dress is 401 W. Fifth Street, Holtville, California. 

2. Respondent, Sa-So Poultry Sales Co., Inc. a/t/a Valentine 
Foods, is a corporation whose address is 609 No. American Street, 
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Philadelphia, Pennsylvania. At the times of the transactions in- 
volved herein, respondent was licensed under the Act. 

3. On September 16, 1982, complainant sold to respondent one 
truckload of lettuce consisting of 850 cartons at $4.50 per carton 
plus $.65 per carton cooling, totaling $4,377.50 f.0.b. On September 
29, 1982, complainant sold to respondent two truckloads of lettuce, 
each consisting of 915 cartons at $3.25 per carton plus $.65 per 
carton cooling, or $3,568.50 f.o.b. for each truckload. On October 8, 
1982, complainant sold to respondent two truckloads of lettuce. One 
truckload consisted of 796 cartons at $6 per carton plus $.65 per 
carton cooling, or $5,293.40, f.o.b. The other consisted of 875 cartons 
at $6 per carton plus $.65 per carton cooling, or $5,818.75. On Octo- 
ber 12, 1982, complainant sold to respondent one truckload of let- 
tuce consisting of 850 cartons at $5.50 per carton plus $.65 per 
carton cooling, or $5,227.50, f.o.b. Von Winning Distributing Co., 
Salinas, California, acted as the broker on all six truckloads. 

4. The six truckloads were shipped from complainant to respond- 
ent, in interstate commerce, and were accepted by respondent upon 
arrival. 

5. Sometime after the arrival of the September 15, 1982, truck- 
load, the broker informed complainant of the results of a federal 
inspection allegedly taken on it, and thereafter issued a confirma- 
tion of inspection which reads as follows: “USDA inspection reads 
as follows: 850 Lettuce S.A.S. 8% grade defects, 5% wrapper leaf 
decay 7%, discoloration following bruising 6%, bacterial soft rot in 
various stages. Pulp Temp: 41 Degrees. Ryan Temp: 39 Degrees.” 
Sometime after arrival of the October 8, 1982, truckload, the 
broker informed complainant of the results of a federal inspection 
allegedly taken on it, and thereafter issued a confirmation of in- 
spection which reads as follows: “875 Lettuce-S.A.S. As per conver- 
sation between Rudy Von Winning and Ed-Sam Andrews: USDA 
Inspection reads as follows Ryan 36 degrees Pulp temp. 38-48 de- 
grees. Grade defect-5%, Wrapper-7%, Head leaf-1-5% Head in 
most cartons, some none. Average 10%. Valentine Foods will notify 
shipper with end results.” No inspection reports were ever provid- 
ed complainant. 

6. Respondent failed to pay complainant any part of the contract 
price. 

7. A formal complaint was filed on January 27, 1983, which was 
within nine months from the times the causes of action herein ac- 
crued. 

8. Respondent filed an answer on April 6, 1983, in which it ad- 
mitted liability for $12,000 of the amount claimed in the complaint. 
An Order Requiring Payment.of Undisputed Amount was issued on 
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July 14, 1983, awarding reparation. to complainant against respond- 
ent in the amount of $12,000. 


CONCLUSIONS 


Respondent admits receiving and accepting the six truckloads of 
lettuce but claims that it is entitled to a credit of approximately 
$15,800 resulting from Department of Agriculture inspections of 
the lettuce. Complainant admits that the broker informed it of the 
inspection results of two truckloads, but state that it never re- 
ceived copies of the inspection reports and was never notified that 
respondent was requesting adjustments based on them. 

Respondent, having accepted the lettuce, became liable for the 
agreed upon contract price, less damages due to any breach of war- 
ranty by complainant. Respondent bears the burden of proving the 
breach and damages by a preponderance of the evidence. Tony 
Misita & Sons Produce v. Twin City Produce, 41 Agric. Dec. 195 
(1982). The only indication of any condition problems are the two 
confirmations of inspection issued by the broker for the September 
15 and October 8, 1982, truckloads. These confirmations were ap- 
parently prepared by the broker after conversing with respondent. 
However, the inspection reports on which these confirmations are 
allegedly based are not in the record and there is no evidence by 
anyone claiming to have actually seen these inspection reports as 
to what they reveal. For these reasons, we conclude that the al- 
leged inspection results reported by the broker are not representa- 
tive of any inspections made on the September 15 and October 8, 
1982, truckloads, since such alleged results are not the sort of evi- 
dence “upon which responsible persons are accustomed to rely.” 
See 7 CFR 47.15(f\(I)Gii). There is, therefore, no evidence of a breach 
of warranty by complainant with respect to any of the six truck- 
loads. Respondent is thus liable for the combined contract prices of 
$27,850.15, less the $12,000 awarded in the June 14, 1983, Order Re- 
quiring Payment of Undisputed Amount, or $15,854.15. Respond- 
ent’s failure to pay this sum is a violation of section 2 of the Act 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $15,854.15, with interest thereon at 
the rate of 13 percent per annum from November 1, 1982, until 


paid. 
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NATIONWIDE Propuce Distrisutors v. Lewis H. Astrin d/b/a J&L 
ToMATOES and/or Barry J. Stein d/b/a Barry J. Stein SALES. 
PACA Docket No. 2-6252. Decided January 19, 1984. 


Unloading constituted acceptance—Guarantee of payment by broker—Breach of 
warranty-not proven—Burden of proof as to damages not proven. 


Where the respondent broker guaranteed payment, and the respondent buyer ac- 
cepted the tomatoes by unloading them but failed to prove a breach of warranty or 
damages resulting from the alleged breach, respondents were jointly and severally 
liable to complainant seller. 

Dennis Becker, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq,). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $7,107.30 jointly and severally 
against the respondents in connection with the sale of a truckload 
of tomatoes shipped in interstate commerce. 

Copies of the report of investigation made by the Department 
were served on the parties. A copy of the formal complaint was 
served upon respondents which filed unsworn answers thereto, de- 
nying liability to the complainant. Since the amount claimed as 
damages does not exceed $15,000.00, the shortened method of proce- 
dure provided in section 47.20 of the Rules of Practice (7 CFR 47.20) 
is applicable. Under this procedure the verified pleadings of the 
parties are part of the evidence the case, as is the Department’s 
Report of Investigation. In addition, the parties were given the op- 
portunity to file evidence in the form of verified statements. Nei- 
ther the complainants nor the respondents did so. Although given 
an opportunity to do so none of the parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Nationwide Produce Distributors, is a corpora- 
tion with an address at 1738 Industrial Street, Los Angeles, Califor- 
nia. 

2. Respondent, Louis H. Astrin, is an individual doing business as 
J&L Tomatoes with an address at 801 Cornwall Road, Sanford, 
Florida. At the time of the transactions involved in this proceeding 
this respondent was subject to license under the Act. 
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3. Respondent, Barry J. Stein, is an individual doing business as 
Barry J. Stein Sales with an address at 8860 S.W. 123 Rd. Ct., K- 
208, Miami, Florida. At the time of the transaction involved in this 
proceeding this respondent was licensed under the Act. 

4. On September 22, 1982, complainant sold a truckload to re- 
spondent J&L Tomatoes consisting of 1,584 cartons of vine ripe to- 
matoes, 85 percent U.S. No. 1 or better. The load was broken down 
into 864 cartons of 5x6’s large at $4.70 per carton for a total price 
of $4,060.80, and 720 cartons of 6x6’s at $4.20 per carton for a total 
price of $3,024.00, plus $22.50 for a Ryan temperature thermometer 
for a total contract price of $7,107.30, f.o.b., Tracy, California. 
Barry J. Stein Sales acted as broker in this transaction and negoti- 
ated the contract between complainant and respondent. 

5. On September 22, 1982, the tomatoes were shipped from Cali- 
fornia to Florida where they arrived on or about September 26, 
1982. J&L Tomatoes accepted the tomatoes, unloaded them from 
the truck, and placed them in its warehouse. It requested a federal 
inspection of the tomatoes on September 26, 1982, which inspection 
was held on September 29, 1982. 

6. The above-mentioned federal inspection showed that the toma- 
toes were inspected at applicant’s warehouse. It showed as regards 
the condition of the pack that they were ‘‘mostly well, some fairly 
well filled.”’, and that the temperature of the product was ‘various 
parts of load 58 to 62°F.”. As regards their condition the inspection 
showed that they were “Average approximately 30% turning to 
pink, 50% light red to red. From 4 to 22% in most samples, none in 
some, average 8% decay of various types in all stages. From 2 to 
30% in most samples, none in some, average 10% soft. Averagé 4% 
damage by bruising scattered throughout pack.” 

7. Respondent, Barry J. Stein Sales guaranteed payment to com- 
plainant by the respondent J&L Tomatoes. 

8. Respondent, J&L Tomatoes, provided an account of sales dated 
October 12, 1982, which showed that 824 boxes were sold at an av- 
erage price of $7.15 per carton for a total price of $5,891.60, that 
freight cost $3,484.80, the inspection cost $41.20, and there was a 
repacking charge for all 1,584 cartons of $1.50 per carton for a total 
of $2,376.00. The account of sales also showed that J&L Tomatoes 
dumped 760 cartons of tomatoes, but J&L Tomatoes provided no 
dump certificate. Thus, respondent, J&L Tomatoes claimed that it 
fetched a total of $5,891.60 with respect to the load’ of tomatoes, 
and realized costs of $5,902.00 for a net loss of $10.40. 

9. The formal complaint in this matter was filed on February 3, 
1983, which was within nine months of the time the cause of action 


herein accrued. 
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DISCUSSION 


Complainant filed a complaint which was properly verified in ac- 
cordance with section 27.20(h) of the Rules of Practice under the 
Perishable Agricultural Commodities Act, 1930. (7 CFR § 47.20(h)). 
Neither respondent filed such verification in conjunction with its 
answer. The effect of a failure to properly verify a pleading is that 
the materials contained therein may not be considered as having 
evidentiary value. However, we can give credence to the inspection 
certificate provided by the Federal Inspection Service because pur- 
suant to section 499m(a) of the Perishable Agricultural Commod- 
ities Act (7 U.S.C. 499n(a)) “official inspection certificates for fresh 
fruits and vegetables issued by the Secretary of Agriculture . . 
shall be received by all officers and all courts of the United States, 
in all proceedings under this Act, . . . as prima facie evidence of 
the truth of the statements therein contained.” 

There is no issue as regards whether J&L Tomatoes received and 
accepted the truckload of tomatoes. The evidence clearly shows 
that the load was shipped on September 22, 1982. While the evi- 
dence is not clear as to when the truckload arrived in Florida, it is 
clear that J&L Tomatoes requested a federal inspection on Septem- 
ber 26, 1982, which inspection was held on September 29, 1982. It is 
also clear that the tomatoes were unloaded from the truck in 
which they were transported, and were inspected on the floor of J& 
Tomatoes’ warehouse. By unloading the truck and taking the toma- 
toes into its warehouse J&L Tomatoes performed an act of accept- 
ance. Theron Hooker Company, a/t/a Westgate Marketing Co. v. 
Ben Gatz Co., 30 Agric. Dec. 1109, 1112 (1971). The evidence is also 
uncontroverted that respondent, Barry J. Stein Sales, guaranteed 
payment to complainant on this transaction. This guarantee was 
clearly set forth on the broker’s memorandum of sale which it 
issued with respect thereto. 

Complainant has an obligation under the Perishable Agricultural 
Commodities Act to place on board the transport produce which 
will make good delivery at destination. If it fails to do so, it has 
breached its warranty of suitable shipping condition, as result of 
which respondent may claim damages. Crane Distributing Company 
v. Anthony Abbate Fruit Distributors, 31 Agric. Dec. 902 (1972). The 
best evidence in this case as to whether the tomatoes were loaded 
on the truck in suitable shipping condition is the inspection dated 
September 29, 1982. Even viewing the findings contained in that 
report in the light most favorable to the respondents we cannot 
conclude other than that the tomatoes made good delivery. The in- 
spection report shows an average of 18% serious damage including 
10% soft and 8% decayed, which exceeds the amount permitted on 
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an f.o.b. sale. However, the report also shows product temperatures 
of 58° to 62° fahrenheit, which is 8° to 10° higher than the tempera- 
ture recommended for vine ripe tomatoes. (Agriculture Handbook 
No. 5, Protecting Perishable Foods). In view of the two day delay in 
obtaining the inspection, and the apparent high temperature after 
arrival and possibly during transit, we cannot conclude the toma- 
toes were abnormally deteriorated on arrival. Neither can we con- 
clude that the deterioration was the responsibility of the seller. 

A further problem in this case is the account of sales provided by 
J&L Tomatoes. This document does not have evidentiary value in 
view of the fact that the answer was not sworn. However, we are 
guided by the fact that even if this document were construed to be 
the best evidence available as regards the disposition of the toma- 
toes, assuming they did not make good delivery, the account of 
sales does not show that J&L Tomatoes suffered damages. It is defi- 
cient because it is dated more than two weeks after the tomatoes 
arrived, it does not show the dates on which the tomatoes were 
sold, and it states that 760 cartons of tomatoes were dumped, but 
there was no dump certificate provided as required by 7 CFR 46.22. 
See A.J. Elggren & Sons Co. v. J.A. Wood Co., 11 Agric. Dec. 1032 
(1952). Since respondent has the burden of proof to show damages 
in a case such as this, it is clear that it has failed to do so. Crane 
Distributing Company v. Anthony Abbate Fruit Distributors, supra. 
at 906. 

In view of the above we find that the respondent J&L Tomatoes 
has failed to pay complainant $7,107.30 which is a violation of sec- 
tion 2 of the Act for which reparation should be awarded to com- 
plainant with interest. We further find that respondent Barry J. 
Stein Sales is also liable in the same amount because it guaranteed 
payment to the complainant, and its failure to pay $7,107.30 to 
complainant is a violation of section 2 of the Act for which repara- 
tion should be awarded to complainant with interest. We need not 
reach the issue as to whether the respondent J&L Tomatoes may 
be liable to the respondent Barry J. Stein Sales. The two respond- 
ents are jointly and severally liable for the amount involved. Com- 
plainant, may, of course, collect only the total amount, and no 
more. 


ORDER 


Within thirty days from the date of this order, the respondent 
J&L Tomatoes shall pay the complainant, as reparation, $7,107.30, 
with interest thereon at the rate of 13% per annum from Novem- 
ber 1, 1982, until paid. 
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Within thirty days from the date of this order, the respondent 
Barry J. Stein Sales shall pay the complainant as reparation, 
$7,107.30, with interest thereon at the rate of 13% per annum from 
November 1, 1982, until paid. 


Macon County Fruit and VEGETABLES GROWERS ASSOCIATION, INC. 
v. GARREN-TEED Propuce Co., Inc. PACA Docket No. 2-6274. 
Decided January 19, 1984. 


Failure to pay—No evidence of damage—Decision. 

Respondent is unable to provide evidence of damages to tomatoes shipped F.O.B. 
that he failed to pay for. His agreement with a third party who was an employee of 
complainant is found to be unclear and so it has no bearing on the decision as to his 
liability of payment. Federal inspection of other loads claimed to be damaged do not 
prove substantial damage either. 

Dennis Becker, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $10,725.64 in connection with the 
sale of eight truckloads of tomatoes in interstate commerce. 

Copies of the report of investigation made by the Department 
were served on the parties. A copy of the formal complaint was 
served upon respondent which filed an answer thereto, denying li- 
ability to the complainant, and making a counterclaim in the 
amount of $1,402.07. Since the amount in issue did not exceed 
$15,000 with respect to either the original claim or the counter- 
claim, the shortened method of procedure provided for in section 
47.20 of the Rules of Practice (7 CFR 47.20) is applicable, Under 
this procedure the verified pleadings of the parties are part of the 
evidence in the case, as is the Department’s Report of Investiga- 
tion. In addition, the parties were given the opportunity to file evi- 
dence in the form of verified statements. Neither party did so. Al- 
though given the opportunity to do so, neither did either party file 
a brief. 
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FINDINGS OF FACT 


1. Complainant, Macon County Fruit & Vegetable Growers Asso- 
ciation, Inc., is a corporation with an address at P.O. Box 697, 
Franklin, North Carolina. At the time of the transaction involved 
herein, complainant was licensed under the Act. 

2. Respondent, Garren-Teed Produce Co., Inc., is a corporation 
with an address at P.O. Box 554, East Flat Rock, North Carolina. 
At the time of the transactions involved in this proceeding, re- 
spondent was licensed under the Act. 

3. In July, 1982, complainant sold to respondent eight truckloads 
of large and extra large vine ripe tomatoes at an agreed total price 
of $28,857.50, f.0.b. The tomatoes were shipped from time to time in 
eight trucks between July 31, 1982 and August 20, 1982, in inter- 
state commerce. Such tomatoes were received by customers of re- 
spondent. A load shipped on August 4, 1982, as reflected by 2684 
was received and accepted by respondent’s customer, and had an 
invoice price of $3,500.00. A load shipped on August 7, 1982, as re- 
flected by invoice No. 2715, was received and accepted by respond- 
ent’s customer, and had an invoice price of $1,225.00. 

4. Six loads of tomatoes were received by respondent’s customers, 
but were not accepted immediately because of problems insofar as 
their condition was concerned. The following table reflects these 
loads: 


Invoice Number Date Shipped ‘preies, 


August 4, 1982 
August 6, 1982 
August 13, 1982 
August 18, 1982 
August 20, 1982 
August 20, 1982 


$24,122.50 | $13,396.76 


5. Three of the questionable loads were subjected to federal in- 
spections. They are reflected by invoice Nos. 2700, 2712, and 2767. 
The other three loads were not subjected to federal inspection. 
Those loads which were subjected to federal inspection showed con- 
dition defects of 18%, 17%, and 17%, respectively. Since the con- 
tract was a no grade contract insofar as the shipments were con- 
cerned, it cannot be said that these percentages of condition defects 
were high enough to raise question as to whether the tomatoes 
were in suitable shipping condition. 
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6. Respondent provided no evidence to show whether, or the 
extent to which, it was damaged as a result of the claimed condi- 
tion defects in the tomatoes. 

7. A formal complaint was filed on March 30, 1983, which was 
within nine (9) months after the causes of action herein accrued. A 
counterclaim was filed on May 10, 1983, and was timely. 


DISCUSSION 


The record in this proceeding provides scant evidence as to the 
facts surrounding this dispute. It does show, however, that between 
the (period July 31, 1982 and August 20, 1982, complainant shipped 
to customers of respondent in various interstate locations eight 
truckloads of tomatoes at an agreed price of $28,857.50, f.o.b. There 
is no showing that the tomatoes were to have any particular grade. 
The record also is clear that respondent’s customers received and 
accepted the loads of tomatoes. There is no issue with respect to 
two loads. Respondent admits that they made good delivery. With 
respect to the other six loads respondent claims that the tomatoes 
did not make good delivery, as a result of which special arrange- 
ments were entered into between respondent and complainant 
based upon the representations of complainant’s alleged employee, 
Ted Stokes, that complainant would give full protection for the six 
loads of tomatoes. In its complaint complainant states that Ted 
Stokes is a broker who acted as agent for both parties in arranging 
the transactions. Respondent does not controvert directly this 
claim but rather makes the assertion that Ted Stokes was an em- 
ployee of complainant. Under such circumstances it is not possible 
to determine on this record the actual status of Mr. Stokes. There- 
fore, we cannot conclude that that individual acted solely on behalf 
of complainant, or that there was any promise of protection given. 

Even if we were to find that Mr. Stokes offered protection to re- 
spondent on behalf of complainant, complainant would prevail in 
this proceeding because respondent failed to prove that it suffered 
any damages. It is not enough to make a mere allegation that to- 
matoes did not make good delivery, and fail to provide any proof 
whatsoever as to the actual damages sustained by its customers 
with respect to each load. Respondent, once it proves (which it did 
not do here) that damages were sustained because tomatoes did not 
make good delivery, must also prove its damages by clear and ade- 
quate proof such as accounts of sale or other credible evidence. 
Crane Distributing Company v. Anthony Abbate Fruit Distributors, 
31 Agric. Dec. 902 (1972). The record is bereft of such evidence. Fur- 
thermore, we are constrained to note that with respect to three of 
the six loads for which respondent claims there was trouble that 





T. J. POWER & CO. v. SCHWEGMANN BROS. 
Volume 43 Number 1 


the inspection certificates do not show that the condition defects of 
the tomatoes were so great as to lead us to conclude that they did 
not make good delivery. Under these circumstances the respondent 
has failed to sustain its burden of proof as regards the fact that the 
tomatoes were not in suitable shipping condition, or that it suffered 
any damage as a result of the failure of complainant to ship toma- 
toes which were in such suitable shipping condition. 

Respondent has paid complainant $18,131.86 of the total contract 
price of $28,857.50, leaving $10,725.64 still unpaid. In view of the 
above we find that the respondent has failed tu pay complainant 
$10,725.64, which is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. We 
also find that the counterclaim should be dismissed. 


ORDER 


Within thirty days from the date of this order, the respondent 
shall pay to the complainant, as reparation, $10,725.64, with inter- 
est thereon at the rate of 13 percent per annum from September 1, 
1982, until paid. 

The counterclaim in this proceeding is dismissed. 


T. J. Power & Co., v. SCHWEGMANN Bros. GIANT SUPER MARKETS. 
PACA Docket No. 2-6289. Decided January 23, 1984. 


Unloading constitutes acceptance—Breach of warranty not proven—Decision. 


Even if respondent had been right to reject a load of produce once he unloaded 
them from the truck he had received and accepted them. Federal Inspection failed 
to prove any cause for rejection, and they conformed to contractual specifications. 
Respondent is liable for the difference between contract price and net proceeds. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Ralph S. Johnson, Esq., New Orleans, Louisiana, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complainant was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $4,308.98, in con- 
nection with one transaction, in interstate commerce, involving po- 
tatoes, a perishable agricultural commodity. 
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A copy of the Department’s report of investigation was served on 
both parties. Respondent also was served with a copy of the com- 
plaint, and filed an answer thereto denying any liability to com- 
plainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) was followed. Pursuant to this pro- 
cedure, the verified pleadings of the parties are considered a part 
of the evidence of the case, as is the Department’s report of investi- 
gation. In addition, the parties were given the opportunity to file 
further evidence by way or sworn statements. Respondent filed a 
verified answering statement. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant is a partnership, composed of P. H. Power, B. J. 
Power, and T. J. Power Trust, doing business as T. J. Power & Co., 
whose mailing address is 2240 E. Union Bower Road, Irving, ‘Texas 
75061. 

2. Respondent is a partnership composed of S. Br. S. Giant S 
Mkt., Inc., Guy Schwegmann #2 Tr., and John F. Schwegmann 
#2, Tr, doing business as Schwegmann Bros. Giant Super Markets, 
whose mailing address is P.O. Box 26099, New Orleans, Louisiana 
70186. At all material times, respondent was licensed under the 
Act. 

3. On or about July 30, 1982, in the course of interstate com- 
merce, complainant, by written contract, sold one truckload of U. 
S. No. 1 A Size potatoes to respondent at an agreed delivered price 
of $14.30 per hundredweight for 550 packages of 10/5# poly pota- 
toes, and $12.80 per hundredweight for 350 packages of 5/10# poly 
potatoes, for a total invoice price of $6,172.50. The potatoes were 
shipped on July 30, 1982, and were received by respondent on or 
about August 3, 1982. The potatoes were accepted by respondent 
and were unload from the truck. At 9 a.m., and at 10:30 a.m., on 
August 3, the potatoes were the subject of federal inspections. The 
official inspection certificates issued for each of those two inspec- 
tions reflects that the potatoes were received in U.S. No. 1 grade 
condition. Subsequent to the inspections, respondent reloaded the 
potatoes onto the truck and returned them to complainant. 

4. Complainant received the potatoes back and, after recondition- 
ing and repacking, sold the potatoes for $3,918.775. Complainant’s 
cost for rehandling the potatoes was $2,055.23. Its net return on the 
potatoes was therefore $1,863.52. 

5. The formal complaint was filed on March 14, 1983 which was 
within nine months of when the cause of action herein accrued. 
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CONCLUSIONS 


Respondent, since it unloaded the potatoes from the truck, re- 
ceived and accepted them. Barkley Co. of Ariz. v. Phil Dattilo & 
Co., 28 Agric. Dec. 587 (1969). Even if it had originally had a right 
to reject, such an action after its acceptance of them would be arbi- 
trary. However, the two federal inspections make it clear that the 
potatoes conformed to the parties’ contract and that respondent 
therefore had no right to reject. Thus, because it had accepted the 
potatoes, and because they conformed to the contractual specifica- 
tions, respondent’s rejection was arbitrary. Mountain Lion Fruit v. 
United A.G. Stores, 29 Agric. Dec. 61 (1970). Since it had no right to 
reject, respondent is obligated to complainant for the difference be- 
tween the contract price and the net proceeds from complainant’s 
resale. John Norton Farm v. First Nat. Stores, 28 Agric. Dec. 235 
(1969). The contract price for the potatoes was $6,172.50. Complain- 
ant netted $1,863.52 for them. Complainant therefore suffered 
damage of $4,308.98. Respondent’s failure to pay complainant this 
amount is a violation of section 2 of the Act for which reparation 
plus interest should be awarded. 


ORDER 


Within thirty days of this order, respondent shall pay complain- 
ant $4,309.98 as reparation with interest thereon at the rate of 13 
percent per annum from September 1, 1982, until paid. 


Norpen Fruit Co., v. RoBLING AND CATHEY, INc. PACA Docket No. 
2-6319. Decided January 23, 1984. 


Burden of proof on complainant absence of broker’s authority. 


Where complainant failed to sustain its burden of proving that the respondent 
broker had not been given the authority to commit complainant to a settlement in- 
volving the sale of produce, the complaint against the respondent broker was dis- 
missed. 

Edward M. Silverstein, Presiding Officer. 


Complainant, pro se. 
Ralph S. Johnson, Esq., New Orleans, Louisiana, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
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tion award against respondent in the amount of $4,068, in connec- 
tion with a transaction in foreign commerce, involving grapes, a 
perishable agricultural commodity. 

A copy of the Department’s report of investigation was served on 
both parties. Respondent also was served with a copy of the com- 
plaint, and filed and answer thereto denying any liability to com- 
plainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Under this proce- 
dure, the verified pleadings of the parties are considered a part of 
the evidence of the case, as is the Department’s report of investiga- 
tion. In addition, the parties were given the opportunity to submit 
further evidence by way or sworn statements, but neither party did 
so. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Norden Fruit Co., is a corporation whose mailing 
address is Box 21394 Market Station, Los Angeles, California 90021. 

2. Respondent, Robling and Cathey, Inc., is a corporation whose 
mailing address is P.O. Box 609, Nogales, Arizona 85621. At all ma- 
terial times, respondent was licensed under the Act. 

3. On or about June 15, 1982, in the course of foreign commerce, 
complainant sold one lot of grapes to William Burger, Ltd., Montre- 
al, Quebec, Canada (hereinafter “Berger”) consisting of 240 pack- 
ages of Perlette Grapes at $16.00 per package f.o.b. ($3,840) plus 70 
cents per package for cooling ($168), for a total f.o.b. price of $4,008. 
Respondent served as the broker on this transaction and issued a 
brokers’ memorandum reflecting the above terms. 

4. On or about June 16, 1982, complainant shipped the lot of 
grapes to Berger. The grapes arrived in Montreal on June 21, 1982, 
as pat of a larger shipment which included produce (nectarines) 
from two other shippers. Subsequent to a Canadian inspection, on 
June 22, 1982, respondent was informed by Berger that the inspec- 
tion revealed that 25-45% of the grapes showed a brownish discol- 
oration. Either with or without complainant’s permission, but in 
either event through no independent action taken by respondent, 
Berger handled the lot of grapes as if it were on consignment from 
complainant. 

5. On or about July 7, 1982, respondent received information 
from Berger indicating that the return on the grapes was $5.25 per 
package. Respondent promptly passed this information on to com- 
plainant. 
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6. Upon receipt of all documentation from Berger, such as the 
Canadian inspection certificate, respondent promptly forwarded the 
documentation to complainant. 

7. On or about November 15, 1982, complainant received an ac- 
count of sales from Berger reporting that sales of the lot of grapes 
resulted in a return of $5.85 per package. Included in the account- 
ing were sales of 120 packages of grapes which were not part of the 
shipment. Although Berger invited complainant to reinvoice it at 
$5.85 per package for the grapes, complainant never took any 
action to collect the $5.85 per carton ($1,404) from Berger. 

8. Respondent was paid its brokerage commission ($60) by com- 
plainant. 

9. The formal complaint was filed on March 14, 1983, which was 
within nine months of when the cause of action herein accrued. 


CONCLUSIONS 


This case involves whether respondent violated its duties as a 
broker, to wit, whether it exceeded its authority in committing 
complainant to a settlement involving the 240 packages of grapes 
complainant sold to Berger. It is clear that a broker has no author- 
ity to grant an allowance to a buyer without the seller’s consent. 
Mendelson-Zeller v. Farmers Produce, 20 Agric. Dec. 944 (1969). 
However, it is the obligation of a complainant which alleges that a 


broker exceeded its authority to prove such an allegation by a pre- 
ponderance of the evidence. Juséice v. Eastern Potato Dealers, 30 
Agric. Dec. 1352 (1971). We cannot say, based on the record of this 
proceeding, that complainant has sustained its burden of proving 
that respondent exceeded its authority. 

In order to prove its case, complainant would have had to have 
shown that respondent, without any authority from complainant 
authorized Berger to handle the grapes for complainant’s accovht. 
Respondent in its sworn answer alleges that complainant’s employ- 
ee, Harold Stein, authorized such handling. Mr. Stein, in a sworn 
statement which is contained in the report of investigation admits 
having a conversation with respondent regarding whether the lot 
of grapes could be handled by Berger on account, but claims that 
he told respondent that such handling would not be authorized 
without more documentation. It is noted that, although Mr. Stein’s 
statement appears in the report of investigation, complainant 
never responded to the allegations in respondent’s sworn answer. 
At best, we are left with two conflicting statements. Inasmuch as 
the statements conflict, complainant cannot be said to have sus- 
tained its burden of proving that respondent exceeded its authority 
by a preponderance of the evidence. Princeton Sales Corp. v. Ideal 
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Tomato Co., 19 Agric. Dec. 180 (1960). Accordingly, the complaint 
should be dismissed. 


ORDER 
The complaint is dismissed. 


Ricwarp A. Warpy, d/b/a RicHarp’s Propuce Co. v. FresH Foops 
OF CALIFORNIA, Inc. PACA Docket No. 2-6292. Decided Janu- 
ary 24, 1984. 


Failure to pay—Damages not proven—Decision 


Respondent accepted cabbage and so obligated himself to complainant for contract 
price. Respondent was able to prove breach of contract against the complainant 
since a portion of this cabbage was condemned by the Los Angeles County Agricul- 
tural Commissioner, and respondent suffered damages as to this portion of the ship- 
ment. Respondent is liable for the portion of shipment that it sold. 


Edward M. Silverstein, Presiding Officer. 


William J. Ellis, Esg., for complainant. 
Gregory C. Horn, Esq., Beverly Hills, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation case under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of $4,800 
in connection with one transaction, in interstate commerce, involv- 
ing cabbage, a perishable agricultural commodity. 

A copy of the Department’s report of investigation was served on 
both parties. Respondent was also served with a copy of the formal 
complaint and filed an answer thereto denying liability to com- 
plainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Pursuant to this 
procedure, the verified pleadings of the parties are considered part 
of the evidence of the case, as is the Department’s report of investi- 
gation. In addition, the parties were given the opportunity to 
submit further evidence by way or verified statements. Respondent 
submitted a verified answering statement. It also filed a brief. 
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FINDINGS OF FACT 


1. Complainant, Richard Wardy, is an individual doing business 
as Richard’s Produce, whose mailing address is P.O. Box 2375, El 
Paso, Texas 79901. 

2. Respondent, Fresh Foods of California, Inc., is a corporation 
whose mailing address is 1653 West El Segundo Boulevard, Garde- 
na, California 90249. At all material times, respondent is licensed 
under the Act. 

3. On or about June 16, 1982, by oral contract, complainant sold 
one truckload of U.S. No. 1 cabbage consisting of 800 sacks at an 
f.o.b. price of $6.00 per sack ($4,800) to respondent. The cabbage 
was shipped, per the parties’ agreement, on June 17, 1982, from 
complainant in Texas to respondent in California via a truck oper- 
ated by Jack Frost Trucking whose mailing address is P.O. Box 
12765, El Paso, Texas 79912. 

4. The cabbage arrived at respondent’s location on June 18, 1982, 
and was federally inspected at 1:00 p.m. of that date while still on 
the truck, with the following results in pertinent part: 


Temperature of product: In various locations 60 to 70 degrees F. 


Quality: Clean, mostly fairly well, some well trimmed, 
and firm to hard, mostly hard. Grade defects 
in most sacks 2 to 11%, some 24%, average 
8%, mechanical and worm damage. 

Condition: Heads or portiors of heads not affected by 
condition defects are fairly fresh, crisp, and 
fairly good green color. From 14 to 44% aver- 
age 31% damage by yellow head leaves. Aver- 
age 1% worm damage, live worms present. 
Average 1% soft rot. 

Fails to grade U.S. No. 1 Green account grade 
defects in some sacks. 


5. After a discussion with complainant relating to the condition 
of the cabbage, respondent accepted the cabbage with the under- 
standing that complainant would adjust the agreed contract price 
after respondent attempted to dispose of the cabbage. 

6. On June 24, 1982, the Los Angeles (California) County Agricul- 
tural Commissioner placed a hold on 50% of the cabbage because it 
was not fit for human consumption. That cabbage was given to the 
Hog Brothers Ranch for use as animal feed. The remaining half of 
the truckload was sold by respondent for an unknown amount. 
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7. A formal complaint was filed on February 9, 1983, which was 
within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent concedes it accepted the cabbage. Its reason for so 
doing are irrelevant. Having accepted the cabbage, respondent obli- 
gated itself to complainant for the full contract price thereof, less 
damages attributable to a breach of contract on the part of com- 
plainant. The burden of proving both the breach and the damages 
resulting therefrom, by a preponderance of the evidence, rests upon 
respondent. The Grower Shipper Pot. Co. v. Southw. Pro. Co., 28 
Agric. Dec. 511 (1969). 

As proof of complainant’s breach, respondent offers the June 18, 
1982, federal inspection, and, as proof of damages, respondent 
offers proof that half of the truckload was condemned by the 
County of Los Angeles Agricultural Commissioner. It is clear to us 
that respondent has proven that complainant breached their con- 
tract, and that it suffered total damages as to the half truckload of 
cabbage which was condemned. However, respondent is still obli- 
gated to complainant for the half truckload of cabbage it sold. In so 
holding, we note that, although respondent claimed excessive han- 
dling costs and a $2,526.53 loss on the load, it failed to prove such a 
loss. To prove damages on this half truckload, respondent would 
have had to have shown that its cost of handling plus the invoice 
cost of the cabbage exceeded its return on it. This respondent has 
failed to do. 

Therefore, on the basis of all the evidence in the case, we hold 
that respondent is obligated to complainant in the amount of 
$2,400 (400 sacks at $6.00 each), and that its failure to pay com- 
plainant this amount is a violation of section 2 of the Act for which 
reparation plus interest should be awarded. 


- ORDER 


Within thirty (30) days from the date of this order, respondent 
shall pay to complainant $2,400, as reparation, plus interest at the 
rate of 13 percent per annum from August 1, 1982, until paid. 
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Rospert Prisuna, d/b/a Gateway Potato SALEs v. MILLER’S PRE- 
ParepD Potato Company, Inc. PACA Docket No. 2-6163. Decid- 
ed January 30, 1984. 


Andrew Y. Stanton, Presiding Officer. 
Michael Daley, for complainant. 
Allan P. Rosen, Chicago, Illinois, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seqg.). A 
timely complaint was file in which complainant seeks a reparation 
award against respondent in the amount of $5,881.11 in connection 
with the sale of 18 truckloads of potatoes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon the respondent, which filed an answer 
thereto denying liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
complainant filed an opening statement, respondent filed an an- 


swering statement, and complainant filed a statement in reply. 
Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Robert Pribula d/b/a Gateway Potato Sales, is 
an individuc! whose address is P.O. Box 314 Highway 220 North, 
East Grand Forks, Minnesota. 

2. Respondent, Miller’s Pre-pared Potato Company, Inc., is a cor- 
poration whose address is P.O. Box 268, Blue Island, Illinois. At the 
time of the transactions involved herein, respondent was licensed 
under the Act. 

3. On approximately August 28, 1981, complainant sold to re- 
spondent 14 truckloads or 6,465.2 cwt. of potatoes at $3.25 per cwt. 
f.o.b., or $5.10 per cwt. delivered, one truckload or 426.2 cwt of po- 
tatoes at $4.00 per cwt. f.o.b., or $5.85 per cwt. delivered, and three 
truckload or 1,415.2 cwt. of potatoes that had not been ordered by 
respondent. It was eventually agreed that these latter three truck- 
loads would bear a price of $1.00 per cwt. f.o.b. plus $1.85 per cwt. 
in prepaid freight. It was agreed that the potatoes would be either 
85% U.S. No. 1 or commercial grade. Between August 29, 1981 and 
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September 2, 1981, complainant shipped the 18 truckloads of pota- 
toes in interstate commerce to respondent, which accepted them. 

4. After arrival of the first few truckloads on or about August 31, 
1981, respondent’s employee, Lanny Anderson, spoke to complain- 
ant’s employee, Herman Gregg, and complained that potatoes con- 
tained too many greenheads. Respondent did not reject the pota- 
toes or reach any agreement with complainant whereby complain- 
ant would give protection. 

5. From September 1, 1981 to September 8, 1981, respondent se- 
cured federal inspections on 16 of the 18 truckload that had ar- 
rived. The inspections found from 1% to 5% serious external 
damage and 1% t 6% soft rot. The inspections also found that only 
65% to 77% of the loads were U.S. No. 1 potatoes with 20% to 40% 
being U.S. No. 2 and 2% to 11% classified as culls. 

6. From September 8, 1981 to September 11, 1981, complainant 
mailed invoices to respondent representing each of the 18 truck- 
loads. For the 15 truckloads ordered by respondent, the invoices 
contained the price terms set forth in Finding of Fact 3. For the 
three loads that had not been ordered by respondent, the terms set 
forth were $5.10 per cwt. delivered for two of the loads and $3.25 
per cwt. f.o.b. for one load. 

7. On November 3, 1981, complainant received from respondent a 
check for $33,618. Respondent never gave any indication to com- 
plainant that the check was being offered as payment in full. 
Along with the check were copies of the complainant’s invoices, on 
which respondent has crossed out complainant’s prices and written 
in prices that were lower. For the three loads not ordered by re- 
spondent, respondent had inserted price of $1.00 per cwt., with no 
indication that they were purchased on a delivered basis. For the 
unordered load which complainant had invoiced at $3.25 per cwt. 
f.o.b., respondent noted that an additional $1.85 cwt. was being in- 
cluded for freight. 

8. On November 10, 1981, complainant sent a telegram to re- 
spondent advising that respondent’s check for $33,618 was being ac- 
cepted as partial payment. 

9. Respondent has, to date, failed to pay complainant any part of 
the $5,881.11 which complainant claims to be due and owing. 

10. An informal complainant was filed on May 28, 1982, which 
was within nine months from the time the cause of action herein 
accrued. A formal complaint was subsequently filed on August 18, 
1982. 
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CONCLUSIONS 


Respondent does not deny receiving and accepting 18 truckloads 
of potatoes purchased from complainant, 15 of which were ordered 
by respondent and three of which were not ordered. Neither does 
not respondent dispute the contract prices asserted by complainant 
for 14 of the 15 ordered truckloads of $3.25 per cwt. f.o.b., or $5.10 
per cwt. delivered. Respondent does deny complainant’s claim that 
the remaining truckload ordered was priced at $4.00 per cwt. f.o.b., 
or $5.85 per cwt delivered, and contends that the agreed upon price 
was the same as the other 14 truckloads. Respondent also contends 
that upon delivery, these potatoes did not comply with the contract 
terms specifying 85% U.S. No. 1 and, as a result, it informed com- 
plainant that it would have to deduct from $.25 to $.75 per cwt. 
from the contract prices. Complainant asserts that the contract 
provided for the potatoes to be “commercial grade” only and denies 
that it was ever advised of respondent’s intention to made deduc- 
tions. With respect to the three unordered truckloads, respondent 
contends that the parties settled on a price of $1.00 per cwt. deliv- 
ered, while complainant claims that the price was to be $1.00 per 
ewt. f.o.b., with complainant being compensated for $1.85 per cwt. 
in prepaid freight. Finally, respondent claims that complainant’s 
acceptance of its check for $33,618 was an accord and satisfaction, 
which complainant denies. 

We will first discuss respondent’s claim that after arrival of the 
first few truckloads, its representative, Lanny Anderson, informed 
complainant that respondent would have to receive a price reduc- 
tion of $.25 to $.75 per cwt. because of the condition of the potatoes, 
which Anderson asserts in a sworn statement. Respondent is appar- 
ently arguing that by continuing to ship the potatoes to respond- 
ent, complainant agreed to give respondent protection for this 
amount. Complainant’s representative, Herman Gregg, who claims 
that he arranged the potato sales with respondent, has denied in a 
sworn deposition that Anderson ever raised this issue with him. 
The burden is on the party asserting the existence of a new agree- 
ment altering the original contract terms to prove such agreement 
by a preponderance of the evidence. American Banana Co., Inc. v. 
Marvin Gray, 41 Agric. Dec. 539 (1982). Since the evidence on 
behalf of either party is approximately of equal weight, respondent 
has failed to sustain its burden of proof. Therefore, we conclude 
that no protection agreement ever came into effect. 

Regarding the 15 truckloads that were ordered by respondent, we 
have previously stated that the parties only dispute the contract 
price of one of these truckloads, with complainant asserting a price 
of $4.00 per cwt. f.o.b., or $5.85 per cwt. delivered, and respondent 
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claiming that the price was the same as the other 14 truckloads, 
which was $3.25 per cwt. f.o.b., or $5.10 per cwt. delivered. With re- 
spect to this truckload, complainant sent respondent an invoice re- 
flecting the $4.00 per cwt. f.o.b. price on September 9, 1981. On No- 
vember 3, 1981, respondent sent back the invoice with complain- 
ant’s price crossed out and $3.25 per cwt. f.o.b. inserted as the al- 
leged contract price. Respondent’s failure to object to the contract 
price asserted by complainant until almost two months after re- 
ceiving complainant’s invoice is evidence of the validity of the price 
contained in the invoice. Casey Woodwyk, Inc. v. Albanese Farms, 
31 Agric. Dec. 311 (1972). We thus conclude that the price of $4.00 
per cwt. f.o.b. or $5.85 per cwt. delivered, was assigned by the par- 
ties to this truckload. 

It is undisputed that the respondent accepted these 15 truck- 
loads. By so doing, respondent became liable for the contract price 
less damages due to any breach of warranty by complainant. Re- 
spondent has the burden of proving the breach and damages by a 
preponderance of the evidence. Tony Misita & Sons Produce v. 
Twin City Produce, 41 Agric. Dec. 195 (1982). The federal inspec- 
tions secured on these 15 truckload reveal that they contained only 
55% to 77% U.S. No. 1 potatoes, with 20% to 40% US. No. 2 pota- 
toes and 2% to 11% culls exhibiting from 1% to 5% serious exter- 
nal damage and 1% to 6% soft rot. This constitutes a breach of 
warranty under both respondent’s purported contract term of 85% 
U.S. No. 1 and the contract provision claimed by complainant of 
“commercial” grade, which is defined in the regulations as contain- 
ing at least 80% U.S. No. 1. 7 CFR 51.1546(a\(3). As damages result- 
ing from complainant’s breach, respondent is entitled to the differ- 
ence between the actual value of the potatoes and the value they 
would have had if they had been as warranted. Green Valley 
Produce Co-op v. Nicholas J. Zerillo, Inc., 41 Agric. Dec. 519 (1982). 
The actual value is usually determined by the result of a prompt 
and proper resale, which respondent states did not occur in this 
case. Respondent claims that the actual value can be determined 
by subtracting from the contract prices for each load the percent- 
age by which each load failed to make good delivery. While we 
have estimated the value of distressed merchandise when there is 
no resale, we have done so only when there is breach of warranty 
because of serious condition problems which make it apparent that 
a significant portion of the load in questions is without value. C & 
G Onion Company, Inc. v. Bushman’s Inc., 40 Agric. Dec. 117 (1981); 
Brown & Hill v. U.S. Fruit Co., 20 Agric. Dec. 891 (1961); A.J. Elg- 
gren Sons Co. v. J.A. Wood Co., 11 Agric. Dec. 1032 (1952). In this 
case, the breach of warranty basically stems from the failure of the 
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loads to contain the proper percentage of U.S. No. 1 potatoes, with 
too great a percentage of U.S. No. 2 potatoes and culls. While the 
culls are without value, they do not, alone constitute a great 
enough percentage of the loads to permit us to estimate damages. 
Respondent has not alleged that the U.S. No. 2 potatoes which, to- 
gether with the culls, exceeded the allowable percentage (20% 
under complainant’s purported terms and 15% pursuant to those of 
respondent) had no value to it and complainant has claimed in its 
opening statement that respondent could readily have used the 
U.S. No. 2 potatoes. Therefore, since it is respondent’s burden to 
prove damages resulting from complainant’s breach of warranty, 
and respondent has failed to show the value of the nonconforming 
U.S. No. 2 potatoes in the load or even assert that they were of no 
value to it, we must conclude that respondent has failed to meet its 
burden of proof. Respondent is thus liable for the contract price for 
all 15 truckload, less what it has already remitted to complainant. 

With respect to the three truckloads not ordered by respondent, 
it is not denied that respondent nonetheless received and accepted 
them. Respondent is thus liable for the contract price. The parties 
agree that a price of $1.00 per cwt. was eventually arrived at, but 
complainant claims that f.o.b. terms were in effect, with respond- 
ent liable for an additional $1.85 per cwt. for freight, while re- 
spondent asserts that the terms specified a delivered basis. Re- 
spondent’s assertion is contradicted by its payment to complainant 
of the additional $1.85 per cwt. for freight on one of these truck- 
loads, which is consistent with complainant’s claim, as indicated by 
respondent’s notation on an invoice returned to complainant with 
respondent’s November 3, 1981, check (Finding of Fact 7). It is diffi- 
cult to believe that respondent agreed to f.o.b. terms for one truck- 
load and not for the other two. Therefore, for the three unordered 
truckloads, we conclude that respondent is liable for the difference 
between the amount remitted to complainant and the contract 
prices of $1.00 per cwt. f.o.b. plus $1.85 per cwt. in freight, or $2.85 
per cwt. 

Respondent claims that complainant accepted its check for 
$33,618 and, therefore, entered into an accord and satisfaction. 
However, an accord and satisfaction results only if the payment 
made is clearly designated as payment in full. Branix Trucking v. 
Cumberland Produce Co. Inc., 41 Agric. Dec. 1814 (1982). Although 
respondent’s check for $33,618 was accompanied by copies of com- 
plainant’s invoices, altered by respondent to reflect respondent’s 
contentions as to the amount owing for each truckload, this does 
not clearly show that the check was being offered as payment in 
full. Such a condition was not set forth on the invoices, and the 
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record is devoid of evidence that it was written on respondent’s 
check or in any way communicated to complainant. Therefore, an 
accord and satisfaction cannot be considered to have occurred 
herein. 

The total of the invoice prices for the 18 truckloads, including 14 
truckloads containing 6,465.2 cwt. at $5.10 per cwt., one truckload 
containing 426.2 cwt. at $5.85 per cwt., and three truckloads con- 
taining 1,450.2 cwt. at $2.85 per cwt., is $39,499.11. Respondent has 
paid $33,618, leaving $5,881.11 still owing. Respondent’s failure to 
pay this sum to complainant is a violation of section 2 of the Act, 
for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $5,881.11, with interest thereon at 
the rate of 13% per annum from October 1, 1981, until paid. 


Roya PackincG Co. v. WiLtiAM W. Ca.uir & Sons Co., Inc. PACA 
Docket No. 2-6245. Decided January 30, 1984. 


Failure to pay—Proof of breach of warranty—Decision 
George S. Whitten, Presiding Officer. 

Thomas R. Oliveri, for complainant. 

Daniel R. Conway, Columbus, Ohio, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in connection with the sale and ship- 
ment of one railway carload of lettuce in interstate commerce. A 
copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complainant 
was served upon respondent, which filed an answer thereto, deny- 
ing liability to complainant. 

The amount claimed as damages in the formal complaint does 
not exceed $15,000, and accordingly the shortened method of proce- 
dure provided in § 47.20 of the Rules of Practice (7 CFR 47.20) is 
applicable. Under this procedure the verified pleadings of the par- 
ties are considered a part of the evidence in the case as is the De- 
partment’s report of investigation. In addition the parties were 
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given the opportunity to file evidence in the form of verified state- 
ments. Complainant filed an opening statement, and respondent 
filed an answering statement. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant, Royal Packing Co., is a corporation whose ad- 
dress is P.O. Box 2157, Salinas, California. 

2. Respondent, Wm. W. Callif & Sons Co., Inc., is a corporation 
whose address is P.O. Box 15037 Downtown Station, Columbus, 
Ohio. At the time of the transaction involved herein respondent 
was licensed under the Act. 

3. On or about May 3, 1982, complainant sold to respondent 1250 
cartons of lettuce at $4.50 per carton, plus $.65 per carton cooling, 
and $22.50 for a Ryan recorder, or a total price of $6,450, f.o.b., Sa- 
linas, California. 

4. On May 3, 1982, complainant shipped from Salinas, California 
to respondent in Columbus, Ohio one railway car (SPFE 456024) 
containing 1250 cartons of lettuce. The contract specified: “ALL 
SALES F.O.B. NO GRADE CONTRACT GOOD DELIVERY 
STANDARDS APPLY EXCLUDING BRUISING AND/OR DIS- 
COLORATION FOLLOWING BRUISING”. 

5. On May 11, 1982, respondent was notified by the railroad of 
the arrival of the carload of lettuce. However, the railroad did not 
spot the car at respondent’s place of business on that date due to a 
reconsignment charge due from respondent to the railroad in 
amount of $150 for a previous shipment. Respondent paid the rail- 
road the reconsignment charge and also the collect freight on the 
load of lettuce in the amount of $3,807 on May 11, and began un- 
loading the railcar at 10:00 a.m. the following morning, May 12, 
1982. After unloading approximately 120 cartons of lettuce re- 
spondent noticed that there was trouble in the lettuce and called 
for Federal and railroad inspections. At 1:45 p.m. on May 12, 1982, 
an inspection was made by the Railroad Perishable Inspection 
Agency with the following results in relevant part: 

Arrival date: 05/11/82 


CAR/VAN: SPFE 456024 

SHIPPER: Royal Packing 

CONSIGNEE: Wm. Callif 

DESTINATION/STOP OFF: Columbus. Oh 

COMMODITY TEMPERATURE: TOP: 36; Center: 38; Bottom: 
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LOAD, ORDER, COMMODITY, VARIETY, MARKS, PACK 
#SIZE, QUALITY, CONDITION, MATURITY, DECAY, ETC-.: (Il- 
legible) working, is 2/3 removed. (Illegible) 8 layers, 6 wide mostly 
lengthwise in straight stack. Good order. Lettuce.: 2 doz. Naked ice- 
berg heads per level full pack. Medium sized, occasional small 
head, fairly good quality. Generally clean, (illegible) leafy firm, 
firm and compact, few fairly firm. Butts rusty, some (illegible) 
show slight pink rib discoloration. Fresh, crisp & green. Range 4- 
25%, Average 13% Bacterial Soft Rot Decay. (Illegible) extending 
up to 1/2 into head on one side. No Freeze injury. 


Remarks: Ryan recorder #305309 shows (illegible) constant 26- 
27°F. MDT reports constant 34° since arrival at Columbus. 
6. On May 12, 1982, at 3:00 p.m., the lettuce was federally in- 
spected in respondent’s warehouse with the following results in rel- 
evant part: 


Products Inspected: Iceberg type LETTUCE in cartons printed 
“King Size, 2 doz. heads Lettuce, Produce of 
USA, Royal Packing Co., Salinas, California.” 
Applicant states lot consists of 1250 cartons. 

Condition of Load: Stacked on pallets in warehouse. 

Condition of Pack: Tight in layers. 

Temperature of Product: Various cartons: 36 to 45 degrees F. 

Condition: Heads or portions of heads not affected by 
condition defects are fresh and crisp. Wrap- 
per leaves: No decay. Head leaves: Damage 
by discoloration following bruising ranges 
most cartons 1 to 3 heads, in some none, 
average 7%. Damage by Rib Discoloration 
ranges 2 to 4 heads, average 13%. Decay 
ranges 2 to 6 heads per carton, average 18%, 
Bacterial Soft Rot, mostly advanced, some in 
early stages. 


7. A Ryan temperature recorder was removed from the load and 
the tape from such recorder showed as follows: The trace begins at 
approximately 67° and rises to approximately 74° at the second 
hour and then drops rapidly to approximately 47° at the sixth hour 
and then drops more gradually to approximately 44° at the twelfth 
hour and 42° at the eighteenth hour. There is then a more rapid 
drop in temperature to approximately 25° at the twenty-fourth 
hour where the trace continues until the thirty-sixth hour where it 
rises to approximately 27° and continues at 27° until the 102nd 
hour. There is then a very gradual rise to approximately 28° at the 
114th hour and the trace continues at approximately that level 
until it runs off of the tape at the 192nd hour. 
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8. On May 14, 1982, a federal dump certificate was issued cover- 
ing 438 cartons of the lettuce. Such certificate stated in relevant 
part as follows: “. . . practically all stock shows serious damage of 
discoloration following bruising and decay in advanced stages. 
Juice running out of cartons. I consider such produce to possess no 
commercial value at the time of inspection. REMARKS: Tempera- 
ture: 68 degrees F.” 

9. On September 24, 1982, at the request of the Fruit and Vegeta- 
ble Division of this Department, respondent issued an accounting 
covering the 812 cases of lettuce which were not dumped. The ac- 
counting showed gross proceeds in the amount of $8,837.55. 

10. The formal complaint was filed on December 27, 1982, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that respondent accepted the lettuce and 
has since paid only $436.00, leaving a balance of $6,024.00 due on 
the original contract price, which amount complainant seeks to re- 
cover in this proceeding. Respondent admits it accepted the lettuce, 
but claims that complainant breached the contract of sale as evi- 
denced by the federal and Railroad Perishable Inspection Agency 
inspections at destination. 

Complainant claims that the carload of lettuce arrived on the 
weekend of May 8 or 9, 198, which made the car available to re- 
spondent on May 10, 1982. However, complainant has submitted no 
evidence to support this allegation and, instead, the evidence shows 
that the carload of lettuce arrived on May 11. Respondent has sub- 
mitted evidence concerning prior shipments of lettuce showing that 
the time this lettuce was in transit was normal. No rebuttal evi- 
dence was submitted by complainant on this point. In addition, 
complainant claims that the Ryan recorder tape shows that the let- 
tuce was transported at abnormal temperatures. Complainant 
states that this should void the warranty of suitable shipping con- 
dition applicable in f.o.b. sales. However, the temperatures of the 
actual pulp of the lettuce as shown by the inspections at destina- 
tion, together with the absence of any freezing injury in the lettuce 
demonstrate that the lettuce was not adversely affected by the low 
temperatures present in the car. Instead, it is highly likely that 
such low temperatures prevented the lettuce from suffering worse 
decay than was suffered. 

Respondent attempts to show in its brief that the lettuce was 
sold on what the Uniform Commercial Code terms an f.o.b. destina- 
tion basis. However, the Department’s regulations, which take 
precedence over state law in regard to transactions subject to the 
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Act, make use of terminology which is different from that used in 
the Uniform Commercial Code, and which more accurately reflects 
the terminology used in the perishable industry. What the Uniform 
Commercial Code terms an “f.o.b. the place of destination” contract 
is referred to by the regulations and by the perishable industry in 
general as a delivered sale. See UCC § 2-319 and 7 CFR 46.23(p). 
Unless the place of destination is explicitly stated following the let- 
ters f.o.b., we invariably assume that the parties intended what the 
Uniform Commercial Code refers to as a “f.o.b. the place of ship- 
ment” contract. In view of the long-standing usage by the perish- 
able industry of the terminology set forth by the regulations there 
can be no doubt that this reflects the actual intent of the parties in 
this case. 

Under the f.o.b. terms of the contract complainant was required 
to place the lettuce on board the car in “suitable shipping condi- 
tion”. See 7 CFR 46.43(i). Section (j) of the regulations (7 CFR 
46.43G)) defines suitable shipping condition, in relation to direct 
shipments, to mean that: 


. .. the commodity, at time of billing, is in a condition 
which, if the shipment is handled under normal transpor- 
tation service and conditions, will assure delivery without 
abnormal deterioration at the contract destination agreed 
upon between the parties. If a good delivery standard for a 
commodity is set forth in § 46.44 and that commodity at 


the contract destination contains deterioration in excess of 
any tolerance provided therein, it will be considered abnor- 
mally deteriorated... . 

The regulations specify good delivery standards for lettuce that 
is sold without any specification as to U.S. Grade. See 7 U.S.C. 
46.44(2). Such standards specify that such lettuce may not contain 
at destination in excess of 5% decay. Since the subject lettuce con- 
tained well in excess of 5% decay on the day following delivery, 
and since complainant has not shown any abnormal transportation 
such as would void the warranty of suitable shipping condition, we 
find that complainant breached the warranty. 

Section 2-714 of the Uniform Commercial Code provides that 
where the buyer has accepted goods and given notice of the breach 
“he may recover as damages for any non-conformity of tender the 
loss resulting in the ordinary course of events from the seller’s 
breach as determined in any manner which is reasonable.” The 
measure of damages is stated to be “the difference at the time and 
place of acceptance between the value of the goods accepted and 
the value they would have had if they had been as warranted, 
unless special circumstances show proximate damages of a differ- 
ent amount.” In addition it is stated that in a proper case “any in- 
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cidental and consequential damages . . . may also be recovered.” 
Respondent seeks to establish the value of conforming lettuce on 
the basis of the average resale price per carton of the 812 cartons 
of the lettuce which it resold: Such average price amounts to $10.88 
per carton. We deem this to be a reasonable manner of showing the 
value of conforming lettuce. Accordingly the value of the entire 
shipment of lettuce, if it had been as warranted, would have been 
$13,600. The value of the goods accepted is shown by the gross pro- 
ceeds of respondent’s resale or $8,837.55. The difference between 
these two amounts, or $4,7762.45, constitutes respondent’s basic 
damages herein. In addition respondent requests as incidental dam- 
ages the costs of the two inspections and the costs of dumping the 
lettuce. However, we have held that inspection fees may not be al- 
lowed as incidental damages. See Hilvert v. California Produce, 24 
Agri. Dec. 1001 (1965) and C.F. Smith, Inc. v. Bushala, 21 Agric. 
Dec. 1365 (1962). The costs of the dump certificate and the costs in- 
curred in disposing of the lettuce, however, may be allowed. Re- 
spondent has documented these amounts as totalling $112.20. Ac- 
cordingly, respondent’s total damages amount to $4,874.65. Since 
respondent accepted the lettuce it became liable to complainant for 
the full purchase price thereof or $6,460. From this amount should 
be deducted respondent’s damages of $4,874.64, leaving a net 
amount of $1,585.35. Since respondent has already paid complain- 
ant $436.00 there remains due and owing from respondent to com- 
plainant the sum of $1,149.35. Respondent’s failure to pay com- 
plainant this amount is a violation of section 2 of the Act for which 
reparation should be awarded to complainant with interest. 


ORDER 


Within thirty days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,149.35, with interest thereon 
at the rate of 13% per annum from June 1, 1982, until paid. 


CARDINAL DistRIBUTING Co. INc. v. Jos. NOTARIANNI & COMPANY, 
Inc. PACA Docket No. 2-6294. Decided January 30, 1984. 


Failure to pay—No breach proven—Decision 

Respondent accepted the produce and is unable to prove any breach of contract on 
the part of complainant. Respondent is liable for full purchase price of the produce 
less what has already been paid. 


George S. Whitten, Presiding Officer. 
Matthew M. McInerney, for complainant. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $3,600 in connec- 
tion with the sale of a mixed load of produce in interstate com- 
merce. 

A copy of the report of investigation was served upon the parties. 
A copy of the formal complaint was served upon respondent which 
filed an answer thereto denying liability to complainant. 

The amount involved herein does not exceed $15,000, and there- 
fore, the shortened method of procedure provided in section 47.20 
of the Rules of Practice (7 CFR 47.20) is applicable. Under this pro- 
cedure, the verified pleadings of the parties are considered a part 
of the evidence in the case as is the Department’s report of investi- 
gation. In addition, the parties were given the opportunity to file 
evidence in the form of sworn statements. Complainant filed an 
opening statement, respondent filed an answering statement, and 
complainant filed a statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Cardinal Distributing Company, Inc., is a corpo- 
ration whose address is P.O. Box 96, Coachella, California. 

2. Respondent, Jos. Notarianni & Company, Inc., is a corporation 
whose address is 301 Genet Street, Scranton, Pennsylvania. At the 
time of the transaction involved herein respondent was licensed 
under the Act. 

3. On or about February 4, 1982, complainant sold to respondent, 
150 cartons of Green Leaf lettuce, 2 doz. size, at $14.00 per carton, 
or $2,100.00; 100 cartons of Red Leaf lettuce, 2 doz. size, at $8.00 
per carton, or $800.00; and 300 cartons of Romaine, 2 doz. size, at 
$14.00 per carton, or $4,200.00, plus precooling at $.65 per carton, 
or $357.00, and top ice at $18.00, for a total contract price of 
$7,475.50 f.0.b. 

4. On February 4, 1982, complainant shipped the mixed produce 
to respondent at Scranton, Pennsylvania, by truck. Respondent ac- 
cepted the produce on arrival, and on February 8, 1982, at 9:20 a.m. 
such produce was subjected to a federal inspection with the follow- 
ing results in relevant part: 

WHERE INSPECTED: Applicant’s Warehouse 
Products Inspected: Pascal CELERY in cartons printed “Irvines 
Finest, The Irvine Co., Irvine, Cal.” marked to denote count (30s 
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noted) or ROMAINE in cartons printed “Peter Rabbit brand, Cardi- 
nal Distributing Co., Coachella, Cal., 2 doz. heads’ and GREEN 
LEAF LETTUCE or RED LEAF LETTUCE in separate cartons 
printed “Casey Farms, Casey Farms, Indio, Cal., 2 doz.” Applicant 
states 200 cartons of Celery, 300 cartons of Romaine, 100 cartons of 
Red Leaf Lettuce, 150 cartons of Green Leaf Lettuce. 

Condition of Loan: Each Lot: Stacked at above location on pal- 
lets on warehouse floor. 

Condition of Pack: Each Lot: Tight. 

Temperature of Product: Celery Lot: Ranges 34°-36°F. Romaine 
Lot: Ranges 35°-36°F. Red Leaf Lettuce Lot: Ranges 35°-36°F. 
Green Leaf Lettuce Lot: Ranges 35°-36°F. 

Condition: Celery Lot: Fresh and crisp. Tops green color. No 
decay. Romaine Lot: Generally fresh, crisp and good green color. 
Ranges 3 to 12 plants per cartons, averages 32% damage by blister- 
ing and pealing of midribs affecting 2 to 6 outer leaves. Averages 
1% decay. Red Leaf Lettuce Lot: Fresh, crisp and good characteris- 
tic color. No decay. 

Green Leaf Lettuce Lot: Generally fresh, crisp and good green 
color. In most cartons no decay, many cartons have 6 plants per 
carton, averages 8% Bacterial Soft Rot in various stages. 

Remarks: Applicant states above stock unloaded from trailer, 
license number N. J.207TCH. 

5. The contract between the parties was negotiated through a 
broker, the Richard Kaiser Co., Inc., of Salinas, California. 

6. Respondent has paid complainant $3,875.50, leaving a balance 
still due on the invoice price of $3,600.00. 

7. The informal complaint was filed on September 27, 1982, 
which was within nine months after the cause of action herein ac- 
crued. 


CONCLUSIONS 


As a defense to complainant’s action respondent maintains that 
it rejected the subject produce immediateiy after arrival and com- 
municated the rejection through the broker to complainant. Re- 
spondent states that the broker then negotiated a new agreement 
calling for the Green Leaf and Romaine Lettuce to be sold at $6.00 
per carton as reflected by a “Confirmation-Change of Order” a 
copy of which was attached as an exhibit to respondent’s answer. 
The “Confirmation-Change of Order”, purporting to have been 
issued by the broker, does reflect the adjusted price claimed by re- 
spondent. However, such confirmation is dated February 25, 1982, 
or well over two weeks after arrival of the produce. The clear im- 
plication of respondent’s defense is that following the rejection it 
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took possession of the produce only because complainant had 
agreed to an adjustment in the price. However, the ‘“Confirmation- 
Change of Order” leads us to believe that if there were any adjust- 
ment in price, such adjustment was not made until some two and a 
half weeks following respondent’s unloading of the produce into its 
warehouse. 

The “Confirmation-Change of Order” shows that the adjusted 
price was negotiated by telephone with “Forest P.”. Forest A. Place 
is the salesman for complainant who admittedly carried on all the 
negotiations relative to the subject produce on behalf of complain- 
ant. Complainant submitted as its sworn opening statement the af- 
fidavit of Mr. Place in which he denies that he ever entered into 
any agreement with respondent, through the broker or otherwise, 
to allow an adjustment in price. We conclude from all of the evi- 
dence that respondent accepted the produce, and that respondent 
has failed to prove that a modification of the original contract was 
entered into between the parties. 

The federal inspection of the produce at destination shows an av- 
erage of 32% damage by blistering and peeling of midribs in the 
Romaine lettuce and 8% Bacterial Soft Rot in the Green Leaf let- 
tuce. This raises the question of whether complainant breached the 
f.o.b. terms of sale relative to these two lots of lettuce. Complainant 
maintains that at the time the original contract was negotiated the 
broker was informed that the Romaine lettuce contained blistering 
due to frost damage. This is confirmed by the broker, although the 
broker maintains that such damage “was not to be excessive’. On 
the basis of all the evidence we conclude that respondent waived 
any objection to the blistering in the lettuce at the time it entered 
into the contract through the broker. 

The 8% Bacterial Soft Rot in the Green Leaf lettuce would be 
indicative of a breach of the warranty of suitable shipping condi- 
tion on the part of complainant assuming that the inspection of 
such lettuce in respondent’s warehouse on February 8, 1982, was 
not made too long after the arrival of the lettuce. However, it is 
not necessary we decide this issue since respondent totally failed to 
present us with adequate evidence on which to base an assessment 
of damages relative to such lettuce. Respondent did not submit any 
type of accounting which would show the value of the Green Leaf 
lettuce actually delivered to respondent, and without such informa- 
tion we are unable to compute damages. See Anthony Brokerage, 
Inc. v. the Auster Company, Inc., 38 Agric. Dec. 1643 (1979) and 
Genbroker Corp. v. Super Food Services, 38 Agric. Dec. 83 (1979). 

Respondent accepted the subject produce, and has failed to show 
any damages resulting from any breach of contract on the part of 
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complainant. Accordingly, respondent is liable to complainant for 
the full purchase price of the produce or $7,475.50, less the 
$3,875.50 which respondent has already paid complainant, or a net 
amount of $3,600.00. Respondent’s failure to pay complainant such 
amount is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


ORDER 


Within thirty (30) days from the date of this order, respondent 
shall pay to complainant, as reparation, $3,600.00, with interest 
thereon at the rate of 13% per annum from March 1, 1982, until 
paid. 


S. FRIEDMAN & Sons, INc. v. HENRY A. PoLLAKE RIVERHEAD Corp. 
PACA Docket No. 2-6223. Decided February 10, 1984. 


Breach of contract—Acceptance constitutes liability—Decision. 

Respondent submitted evidence proving breach of contract by the complainant due 
to the poor condition of produce shipped. Respondent also submitted adequate infor- 
mation to show proof of damages incurred because of the breach. Since respondent 
accepted the shipment he is liable for the contract price less the amount of damages 
for breach of warranty. 


Andrew Stanton, Presiding Officer. 
Complainant, pro se. 
Walter S. Jage, Fort Fairfield, Maine, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg... A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $3,119.75 in con- 
nection with the sale of a carload of potatoes in interstate com- 


merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability to complainant. Respondent also filed a counter- 
claim in the amount of $672.99 in connection with the subject 
matter of the complaint. Complainant filed a reply, denying liabil- 
ity. 
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Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given the opportunity to submit evidence in the 
case as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to file evidence in the form of 
verified statements as well as briefs, but declined to do so. 


FINDINGS OF FACT 


1. Complainant, S. Friedman & Sons, Inc., is a corporation whose 
address is P.O. Box 144, Blue Island, Illinois. At the time of the 
transaction involved in the counterclaim, complainant was licensed 
under the Act. 

2. Respondent, Henry A. Pollak Riverhead Corp., is a corporation 
whose address is P.O. Box 608, Riverhead, New York. At the time 
of the transaction involved in the complaint, respondent was li- 
censed under the Act. 

3. On June 7, 1982, complainant sold, rolling, to respondent, a 
carload of U.S. No. 1 size A California long white potatoes consist- 
ing of 1,000 100 lb. sacks at $10 per sack, f.o.b. The car was to be 
refrigerated. Delivery was to be made to Henwar Farms in care of 
John Mish at North Hampton, Massachusetts. Eastern Internation- 
al Inc., Everett, Massachusetts, acted as the broker, through which 
both parties communicated. 

4. On June 7, 1982, the broker prepared a memorandum of sale 
containing the contract terms set forth in Finding of Fact 3 and 
sent it to both parties. The memorandum of sale made no reference 
to the transaction being a consignment. 

5. On June 4, 1982, the potatoes at issue left California and trav- 
eled in interstate commerce to the receiver in North Hampton, 
Massachusetts, which accepted them upon arrival on June 14, 1982. 

6. After the potatoes arrived on June 14, 1982, complainant and 
respondent, acting through the broker, discussed changing the con- 
tract terms to a price after sale. However, the parties never agreed 
to the price to be assigned. 

7. On June 15, 1982, the potatoes were subjected to a federal in- 
spection while on board the car. The inspection found as follows, in 
relevant part: 


Products Inspected: Long white POTATOES in burlap sacks 
printed “Monarch brand U.S. No. 1 California potatoes, North 
Kern Packers Wasco, Calif. 100 Ibs. net weight. Application states: 
1000 sacks. 

Condition of Load: Through crosswise, lengthwise load, 3 to 7 
rows, 7 to 9 layers. 
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Temperature of Product: At doorways, Bottom 45°F Top 45°F. 

Size: 2 inches or 4 ounces to 18 ounces with 40% or more 21/2 
inches 6 ounces and larger. No undersize. 

Quality: Mature, fairly clean, fairly bright, generally fairly 
well to well shaped. Grade defects average 4% misshapen, old cuts 
and old bruises. 

Condition: Firm. From 5 to 15%, average 10% damage by 
sunken discolored areas with underlying flesh chalky. From 4 to 
10%, average 5% damage by brown discoloration affecting 1/4 or 
more of surface. No Soft Rot. 

Grade: Meets quality requirements but fails to grade U.S. No. 
1 size A 2 inch or 4 ounce minimum only account of condition. 


8. After the inspection, respondent had the potatoes repacked 
into five and ten lb. masters by John Mish, and then disposed of 
them. 

9. Sometime thereafter, respondent sent complainant an account 
of sales, showing gross sales of $15,255, from which respondent had 
deducted expenses of $9,874.75, and enclosed a check for $5,380.25, 
which complainant accepted as partial payment. The check was 
never offered or accepted under the condition that it would consti- 
tute full payment for the potatoes. 

10. A formal complaint was filed on November 15, 1982, which 
was within nine months from the time the cause of action herein 
accrued. 

11. A counterclaim was filed along with respondent’s answer on 
February 10, 1983, which concerned the same transaction dealt 
with in the complaint. 


CONCLUSIONS 


Respondent does not deny accepting the potatoes but claims that 
they were not U.S. No. 1 grade upon arrival, in accordance with 
the contract terms. Respondent contends that it agreed with com- 
plainant to change the price terms to “price after sale” and that it 
received authorization from complainant to handle the potatoes on 
consignment. In addition, respondent claims that when it remitted 
to complainant the net proceeds of its resale, an accord and satis- 
faction took place upon complainant’s acceptance of respondent’s 
check. Respondent has asserted a counterclaim for $672.99 based on 
deductions made by one of the firms to which it sold the potatoes. 

Complainant states that after respondent advised that the pota- 
toes had failed to make grade, it agreed to give respondent protec- 
tion, with the final price to be settled at a later date. Complainant 
denies that consignment was authorized and that an accord and 
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satisfaction occurred. Complainant also denies liability regarding 
respondent’s counterclaim. 

The first issue to be decided is whether there were any changes 
in the original f.o.b. contract agreed to by the parties, after com- 
plainant was notified that the potatoes had failed to make grade 
upon arrival. There is no evidence to support complainant’s claim 
of protection. In support of its claim that the contract terms were 
changed to a consignment, respondent points to complainant’s in- 
voice, on which is stamped “CONSIGNMENT”. Complainant as- 
serts that the stamp was placed on the invoice initially, before any 
discussion of changing the contract terms. Both parties admit that 
all communications were made through the broker. The broker, in 
a letter to the Department dated September 8, 1982, states that 
complainant agreed to settle the price after sale, but the parties 
could never agree on an acceptable price. The broker’s letter says 
nothing about complainant granting protection or respondent re- 
ceiving authorization to handle the potatoes on consignment. Since 
the broker has no apparent financial interest in the outcome of 
this proceeding, its version of events is more credible than that of 
either complainant or respondent. Therefore, based on the broker’s 
letter, we conclude that the f.o.b. contract terms were never 
changed. 

As respondent accepted the potatoes, it became liable for the con- 
tract price, less damages due to any breach of warranty by com- 
plainant. Respondent has the burden of proving breach and dam- 
ages by a preponderance of the evidence. Tony Misita & Sons 
Produce v. Twin City Preduce, 41 Agric. Dec. 195 (1982). In this 
sale, complainant gave an express warranty that the potatoes 
would be U.S. No. 1. According to the June 15, 1982, federal inspec- 
tion, the potatoes averaged 10% damage by sunken, discolored 
areas and 5% damage by brown discoloration, a breach of warran- 
ty. Respondent is, therefore, entitled to provable damages resulting 
from this breach of warranty. Such damages are determined by the 
difference between the actual value of the potatoes at destination, 
which can be shown by the results of a prompt and proper resale, 
and their value if they had been as warranted. 

For the actual value of the potatoes, respondent has presented 
evidence showing that it resold the potatoes on June 18, 1982, to 
P&C Food Markets, Inc., Syracuse, New York, and on June 21, 
1982, to Chisholm Fruit Co., Inc., Jay, Maine, in the amounts of, 
respectively, $9 per sack for 1,245 50 lb. sacks of ten lb. masters, or 
$11,205, and $9 per sack for 450 50 lb. sacks of five lb. masters, or 
$4,050, for a total of $15,255. These resales account for 84,750 Ibs. 
out of the 100,000 lbs. of potatoes originally shipped. Respondent al- 
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leges that the remaining 15,250 lbs. were dumped. This is consist- 
ent with the finding of the federal inspection that there were seri- 
ous condition defects totaling 15%. Respondent’s resales were thus 
prompt and proper. 

The value of the potatoes if they had been as warranted will be 
determined by examining the Market News Service Reports for the 
date of delivery, June 14, 1982, at Boston, Massachusetts, the loca- 
tion closest to the receiver, John Mish, North Hampton, Massachu- 
setts, for which listings are available. The Reports show California 
long white potatoes in 50 lb. cartons selling from $9 to $10, mostly 
$9 per 50 lb. carton. Therefore, using the lower $9 per carton 
figure, the value of the 100,000 Ibs. of potatoes, if they had been as 
warranted, was $18,000. Respondent’s damages for breach of war- 
ranty thus total $18,000 less $15,255, or $2,745. 

Respondent has filed a counterclaim for $672.99, the amount re- 
spondent claims it had to credit P&C Food Markets, Inc., one of the 
firms to which respondent resold the potatoes originally purchased 
from complainant, because of the poor quality of those potatoes. 
However, complainant’s warranty that the potatdes would grade 
U.S. No. 1 does not apply to respondent’s resales. 

Respondent has also claimed damages of $1,920 in expenses for 
repacking the potatoes into 450 sacks of five lb. masters and 1,245 
sacks of ten lb. masters. This claim will not be allowed, as respond- 
ent has not shown the necessity for such extensive repacking. Re- 
spondent’s claim for $300 for trucking the potatoes to the repack- 
ing location is not proper, since the repacker, John Mish, was the 
original receiver of the potatoes. Respondent’s claimed damages for 
freight in the amount of $5,300, a Ryan Recorder for $22.50, and 
commission for $2,288.25, would be permissible if the potatoes were 
being handled by respondent on behalf of complainant, but since 
respondent accepted the potatoes, it must bear these expenses. 
Green Valley Co-op v. Nicholas J. Zeriollo, Inc., 41 Agric. Dec. 519 
(1982). Respondent’s claim for $44 for the cost of inspection is con- 
sidered to be part of the cost of obtaining evidence and will not be 
allowed. Indian Trail Produce Shippers, Inc. v. A. Mesvinsky Stores, 
Inc., 25 Agric. Dec. 557 (1966). 

Respondent’s contention that an accord and satisfaction occurred 
when complainant cashed its check for $5,380.25 must be rejected, 
as an essential element in an accord and satisfaction is that the 
payment be clearly identified as payment in full, and there is no 
evidence that respondent’s check to complaint was so identified. 
Branix Trucking v. Cumberland Produce Co., Inc., 41 Agric. Dec. 
1814 (1982). 
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Respondent is liable to complainant for the contract price of 
$10,000. We will subtract from this the $2,745 for respondent’s 
damages for breach of warranty, resulting in a liability of $7,255. 
As respondent has already paid $5,380.25, its liability is further re- 
duced to $1,874.75. Respondent’s failure to pay complainant 
$1,874.75 is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $1,874.75 with interest thereon at 
the rate of 13% per annum from July 1, 1982, until paid. 


PotH VEGATABLE COMPANY v. SAFEWAY STORES INCORPORATED. 
PACA Docket No. 2-6256. Decided February 10, 1984. 


Claimant is found to be in breach of warranty since corn shipped was damaged by 
the presence of rather than temperature as complainant had indicated. Re- 
spondents rejection the produce is proper. The complaint is dismissed. 

Edward M. Silverstein, Presiding Officer. 

Complainant, pro se. 

Steven L. Weinstein, Oakland, California, for complainant. 


Decision by Donald A. Campbell, Judicial Order 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg... A 
timely complaint was filed in which complainant seeks $5,657.50 in 
connection with two transactions, in interstate commerce, involv- 
ing corn, a perishable agricultural commodity. 

Each party was served with a copy of the Department’s report of 
investigation. Respondent also was served with a copy of the formal 
complaint, and filed an answer thereto denying any liability to 
complainant. Respondent, in addition, filed a counterclaim against 
complainant in the amount of $1,727.18, in connection with the 
same transactions. Complainant filed a reply thereto denying any 
liability to respondent. 

Since the amount claimed as damages did not exceed $15,000.00, 
the shortened method of procedure provided in section 47.20 of the 
Rules of Practice (7 CFR § 47.20) was followed. Under this proce- 
dure, the verified pleadings of the parties are considered a part of 
the evidence of the case, as is the Department’s report of investiga- 
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tion. In addition, the parties were given the opportunity to submit 
further evidence by way of verified statements. Respondent filed an 
answering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Poth Vegetable Company, is a corporation whose 
mailing address is Box 280, Raymondsville, Texas 78580. 

2. Respondent, Safeway Stores Incorporated, is a corporation 
whose mailing address is 201 Fourth Street, Oakland, California 
94660. Respondent’s Produce Buying Department has an office in 
McAllen, Texas, with a mailing address of Box 2405, McAllen, 
Texas 78501. Respondent is the sole owner of Canada Safeway Lim- 
ited, which is in turn the sole owner of MacDonalds Consolidated 
Ltd. 

8. At all material times, both parties were licensed under the 
Act. 

4, On or about June 2, 1982, respondent purchased two partial 
truckloads of U.S. No. 1 worm-free sweet corn, a perishable agricul- 
tural commodity, from complainant. The corn was to be delivered 
to MacDonalds Consolidated Ltd., in Winnepeg, Manitoba, Canada. 
The first partial truckload consisted of 150 crates at $4.00 per crate 
($600) and 400 crates at $5.75 per crate ($2,300); and the second par- 
tial truckload consisted of 473 crates at $5.75 per crate ($2,719.75). 
All prices were f.o.b. Raymondsville, Texas. 

5. On or about June 4, 1982, two lots of corn were the subjects of 
Federal-State Inspections on complainant’s shipping platform. One 
lot contained 950 crates, the other 650 crates. Each lot contained 5 
to 8 inch in length corn, which graded, U.S. No. 1. Each noted that 
grade defects were within tolerances. Some of the corn was subse- 
quently loaded on board trucks and shipped to respondent in Win- 
nepeg. One load was shipped on June 4, 1982, the other on June 5, 
1982. 

6. Both loads of corn were properly precooled and top iced. The 
bills of lading reflected instructions to maintain the temperature of 
the trucks at 38°F. The temperature on the trucks on which there 
was a Ryan recorder was maintained at 38°F. to 42°F. (mostly 
40°F.) throughout the trip except for one short period of time when 
the temperature increased to 46°F. This rise in temperature re- 
flects the period of time when other produce was loaded on board 
the truck. 

7. The trucks arrived in Winnepeg after a trip lasting a normal 
period of time, i.e., about 80 hours. Ice was still present on both 
trucks on arrival. 
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8. On June 7, 1982, at 9:30a.m., the first load of corn was the sub- 
ject of a Canadian inspection. The inspector found an average of 
9% decay (range 4% to 17%) affecting the kernels on the tip and 
extending from 1” to 2” (mostly 14%”) in length. The decay resulted 
from worm damage. An average of 51% (range 21% to 71%) of the 
cobs showed worm damage affecting the kernels and extending 1” 
to 3” (mostly 1% to 1%”) in length. No grade defects were found. 

9. The second load of corn was the subject of Canadian inspection 
on June 8, 1982, at 8:30 a.m. An average of 5% (range nil to 17%) 
were found to be underdeveloped. In addition, to this grade defect, 
an average of 7% (range 4% to 13%) of the cobs showed decay gen- 
erally affecting the tip end of the kernels extending from approxi- 
mately 1” to 2” (mostly 14%”) in length. The decay resulted from 
worm damage. An average of 43% (range 17% to 58%) of the cobs 
showed worm damage affecting the kernels and extending from ap- 
proximately 1” to 3” (mostly approximately 142 to 1%”) in length 
at the tip end and generally accompanied by decay. 

10. Subsequent to each inspection, respondent notified complain- 
ant by telephone of the results thereof, and rejected each load. A 
telegraph confirming these rejections was sent to complainant by 
respondent on June 8, 1982, at 3:52 p.m. It also notified complain- 
ant that the corn was being sold for complainant’s account. 

11. On June 8, 1982, complainant sent a letter to respondent at 
its McAllen, Texas, address demanding full payment for the two 
shipments of corn. 

12. On June 25, 1982, respondent accounted to respondent for the 
two loads of corn, notified complainant that sale of the corn result- 
ed in a deficit of $1,727.18, and demanded payment thereof from 
complainant. 

13. Respondent paid freight of $2.55 per crate for each load of 
corn. Each of the two Canadian inspections cost respondent $12.78. 
The corn was disposed of for $894.25 by a timely sale to the Califor- 
nia Fruit Market Ltd., 879 Main Street, Winnepeg, Manitoba, 
Canada. 

14. The formal complaint was filed on December 20, 1982, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


This case involves two partial truckloads of corn shipped from 
Texas to Canada. Upon arrival, the corn showed severe decay re- 
sulting from worm damage, and was rejected by respondent. Com- 
plainant argues that such rejection was unwarranted because the 
decay resulted from high in-transit temperatures. However, there 
is no evidence supporting complainant’s allegations. In the only 
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evidence which related to temperature, a copy of a Ryan tape for 
one truck, the temperature chart showed the temperature staying 
around 40°F. for most of the trip, and never going over 46°F. (and 
that for only one short period of time). Moreover, the Canadian in- 
spections make clear that the decay resulted from worm damage. 
Since respondent had warranted the corn as worm-free, the pres- 
ence of the worms amounts to a breach of contract by it. Therefore, 
respondent’s rejection was proper. That the shipping point inspec- 
tion did not specifically note worms being present is not inconsist- 
ent with our conclusion. The shipping point inspection simply 
noted that grade defects were within tolerance. This did not ex- 
clude live worms from being present but rather indicated that, if 
they were, they were within tolerance. 

Since respondent’s rejection was proper, complainant was not 
caused any damages by it. Consequently, the complaint must be 
dismissed. 

Respondent has counterclaimed in the amount of $1,727.18 to re- 
cover its damages resulting from complainant’s breach of their con- 
tract. This figure was arrived at by totaling its costs of transporta- 
tion of $2,608.65 (1023 crates @ $2.55 per crate) and its costs of one 
inspection at $12.78, and deducting therefrom its receipt of $894.25. 
While respondent is not entitled to recover its inspection cost (Hil- 
vert v. California Produce, 24 Agric. Dec. 1001 (1965), it is entitled 
to recover the transportation deficit of $1,714.40 ($2,608.65 less 
$894.25) from complainant. Collins v. Echols, 21 Agric. Dec. 55 
(1962). Accordingly, we find that complainant’s failure to pay re- 
spondent this amount is a violation of section 2 of the Act for 
which reparation plus interest should be awarded. 


ORDER 


The complaint is dismissed. 

Within thirty days from the date of this order, complainant shall 
pay respondent, as reparation, $1,714.40 plus interest at the rate of 
13 percent per annum from August 1, 1982, until paid. 
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Forney Fruit & Propuce Co., Inc. v. Rove, INpustRiEs INTERNA- 
TIONAL, Inc. PACA Docket No. 2-6463. Decided February 10, 
1984. 


Decision by Donald A. Campbell, Judicial Officer. 
REPARATION ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought a repara- 
tion award against respondent in the amount of $16,499.99 in con- 
nection with a shipment of apples in foreign commerce. A copy of 
the formal complaint was served upon respondent, which filed an 
answer thereto, admitting the material allegations of the com- 
plaint, including the indebtedness claimed by complainant. Accord- 
ingly, the issuance of an order without further procedure is appro- 
priate, pursuant to section 47.8(d) of the Rules of Practice (7 CFR 
47.8(d). 

Complainant, Forney Fruit & Produce Co., Inc. is a corporation 
whose mailing address is P.O. Box 9007, Yakima, Washington 
98909. Respondent, Royel Industries International, Inc., is a corpo- 
ration whose mailing address is P.O. Box 1864, Bellevue, Washing- 
ton 98009. At the time of the transacticn involved herein, respond- 
ent was licensed under the Act. 

The facts alleged in the formal complaint are hereby adopted as 
findings of fact of this order. On the basis of these facts, we con- 
clude that the actions of respondent are in violation of section 2 of 
the Act (7 U.S.C. 499b) and have resulted in damages to complain- 
ant of $16,499.99. Accordingly, within 30 days from the date of this 
order, respondent shall pay to complainant, as reparation, 
$16,499.99, with interest thereon at the rate of 13 percent per 
annum from January 1, 1983, until paid. 


Sun Wor.p INTERNATIONAL, INc. v. SA-So Pouttry SALEs Co., INc. 
a/t/a VALENTINE Foops, PACA Docket No. 2-6284. Decided 
February 13, 1984. 


FOB terms questioned—Failure to pay—Decision. 


Respondent’s defense suggest that it did not purchase the lettuce, complainant did 
not ship the lettuce, and respondent did not accept the lettuce. Complaint provided 
convincing evidence to the contrary. Respondent is found liable for the contract 
price. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought an award 
of reparation in the amount of $8,671.50 in connection with the 
sale of two van loads of lettuce in interstate commerce. 

A copy of the Department’s report of investigation was served 
upon the parties. A copy of the formal complaint was served upon 
respondent which filed an answer thereto admitting liability in 
connection with one of the van loads which had an invoice value of 
$4,425.75, and denying liability in connection with the remaining 
van load. On July 20, 1983, on the basis of respondents admission 
in its answer, an order requiring the payment of the undisputed 
amount of $4,425.75 was issued against respondent. 

The amount involved herein does not exceed $15,000.00, and the 
shortened method of procedure provided in the Rules of Practice (7 
CFR 47.20) is, therefore, applicable. Under this procedure the veri- 
fied pleadings of the parties are considered a part of the evidence, 
as is the Department’s report of investigation. In addition the par- 
ties were given an opportunity to file evidence in the form of sworn 
statements. Complainant did not file an opening statement, re- 
spondent filed an answering statement, and complainant filed a 
statement in reply. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Sun World Internationa, Inc., is a corporation 
whose address is 5544 California Avenue, Suite 280, Bakersfield, 
California. 

2. Respondent, Sa-So Poultry Sales Co., Inc., is a corporation also 
trading as Valentine Foods, whose address is 609 N. American 
Street, Philadelphia, Pennsylvania. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

3. On or about October 19, 1982, complainant sold to respondent 
one van load of lettuce consisting of 405 cartons of iceberg naked 
lettuce 2’s at $3.50 per carton, and 450 cartons of iceberg wrapped 
lettuce 2’s at $5.00 per carton, plus precooling at $.65 per carton 
and $22.50 for a Ryan temperature recorder, or a total of $4,245.75 
f.o.b. 

4. On or about October 19, 1982, complainant shipped the van 
load of lettuce from Huron, California to respondent at 609 North 
American St., Philadelphia, Pennsylvania. 
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5. The formal complaint was filed on February 23, 1983, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Respondent’s defense concerning the subject van load of lettuce 
is composed of three parts: (1) it did not purchase the lettuce, (2) 
complainant did not ship the lettuce, and (3) respondent did not 
accept the lettuce at destination. 

Complainant has submitted a copy of its invoice to Valentine 
Foods, dated October 22, 1982, covering the lettuce, and there is no 
indication in the record that respondent made any objection to 
such invoice. We conclude that the lettuce was sold by complainant 
to respondent. In addition complainant has submitted a shipping 
manifest which shows the lettuce to have been shipped on October 
19, 1982, with loading having been completed at 6 p.m. The mani- 
fest is made out to “Valentine Fd. Philly”. This shipping manifest 
shows the “CAR NO. or NAME OF TRUCK” as COOP 501211. 
Also, complainant submitted a shipping document under the letter- 
head of Consolidated Rail Corporation which was termed a “DE- 
LIVERY RECEIPT-TRAILER USE AGREEMENT-STATEMENT 
OF TRAILER DETENTION,” and which showed that the railroad 
took possession of van-COOP 501211 and that such van was con- 
signed to “VALENTINE FOODS, 8/0 VALENTINE FOODS, NO A 
PINTO 215 336 7100 PHILADELPHIA, PA”. We conclude that the 
lettuce was shipped to respondent. 

It is not necessary for us to determine whether the lettuce was 
received by respondent at destination since respondent would bear 
the loss under the f.o.b. terms of the contract even assuming that 
the lettuce failed to reach contract destination in Philadelphia. See 
F & M Produce Distributing Inc. v. Zepeda, Esparza & Lopez Com- 
pany of Dallas, 30 Agric. Dec. 999 (1971). Respondent’s failure to 
pay complainant the total contract price for the carload of lettuce 
shipped on October 19, 1982, or $4,245.75, is a violation of section 2 
of the Act for which reparation should awarded to complainant 
with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $4,245.75, with interest thereon at 
the rate of 13 pecent per annum from November 1, 1982, until 
paid. 
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WILLIAM Bo.ttHousE Farms, Inc. v. Post & TasBack, Inc. PACA 
Docket No. 2-6336. Decided February 13, 1984. 


Complainant fails to prove damages—Dismissal. 

Respondent tendered check as payment in full for shipment of produce from com- 
plainant. This shipment was damaged and respondent sold it on consignment and 
remitted net proceeds to the complainant. Complainant accepted and deposited the 
check as payment in full. Accordingly this complaint must be dismissed. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $2,621.07 in con- 
nection with the sale of a carload of carrots in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 

Since the amount claimed as damages does not exceed $15,000, 


the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements to file briefs. Complainant 
submitted an opening statement. Respondent elected not to submit 
any additional evidence. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Wm. Bolthouse Farms, Inc., is a corporation 
whose address is Route 3, Grant, Michigan. 

2. Respondent, Post & Taback, Inc., is a corporation whose ad- 
dress is 2538-25 Hunts Point Terminal Market, Bronx, New York. 
At the time of the transaction involved herein, respondent was li- 
censed under the Act. 

3. On June 24, 1982, complainant sold to respondent one carload 
of U.S. No. 1 carrots consisting of 2,300 50 lb. bags at $4.15 per bag 
plus $.65 per bag cooling, $22.50 for a temperature recorder, and 
$210 for top ice, for a total of $11,272.50, f.o.b. Contract negotia- 
tions were carried out through Fresh World, Inc., Salinas, Califor- 
nia, which acted as the broker throughout the transaction. 
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4. On June 25, 1982, the carrots were loaded in car no. SFRC 
50520 and shipped in interstate commerce to respondent, where 
they arrived on approximately July 6, 1982, and were accepted. 

5. On approximately June 29, 1982, an employee of the broker 
spoke to complainant’s employee, and they agreed that if there 
were quality problems upon arrival and the refrigeration unit and 
temperature recorder showed that good temperature was main- 
tained throughout transit, complainant would protect respondent 
against market decline. 

6. On July 7, 1982, 1,000 bags of carrots were federally inspected 
at respondent’s warehouse. The inspection found the following con- 
dition to be present: “GENERALLY FIRM 2-8%, AVERAGE 6% 
DAMAGE BY FRESH CRACKS. SOFT ROT RANGES, 2-16% IN 
MOST SAMPLES, NONE IN MANY AVERAGE 5% SOUR ROT 
IN VARIOUS STAGES, AFFECTS ROOTS.” 

7. After the carrots arrived at respondent’s warehouse, the 
broker discussed with both parties the amount complainant would 
grant respondent as an allowance. There was disagreement, with 
respondent requesting $1.00 per bag and complainant offering $.50 
per bag. This disagreement was reflected in the broker’s August 20, 
1982, letter to complainant, which also stated that respondent had 
decided to handle the carrots on a consignment basis and remit the 
net proceeds to complainant. 

8. In approximately mid-September 1982, respondent sent com- 
plainant an account of sales, dated July 7, 1982, showing the sale of 
the 2,300 bags of carrots at prices ranging from $.50 to $9.50 per 
bag for a gross price of $16,462.50. From this figure, respondent 
had deducted $4,616.54 for freight, $1,200 for terminal charges, 
$400 for security, $86.40 for ice, $32 for inspection, $920 for cartage, 
and $2,140.13 in commission, for net proceeds of $8,651.43. 

9. In approximately mid-September, 1982, respondent sent com- 
plainant a check dated September 9, 1982, in the sum of $8,651.43. 
On the upper left-hand corner of the check was the following print- 
ed statement: “BY ENDORSEMENT THIS CHECK WHEN PAID 
IS ACCEPTED AS FULL PAYMENT OF THE FOLLOWING AC- 
COUNT.” Beneath this statement was written the car number of 
the load in issue, SFRC 50520. Complainant deposited the check 
without protest. 

10. Respondent has, to date, failed to pay complainant the differ- 
ence between the original contract price of $11,272.50 and the 
$8,651.43 remitted in respondent’s check, or $2,621.07. 

11. An informal complaint was filed on September 24, 1982, 
which was within nine months from the time the alleged cause of 
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action herein accrued. A formal complaint was subsequently filed 
on April 27, 1983. 


CONCLUSIONS 


This concerns a carload of U.S. No. 1 carrots purchased by re- 
spondent from complainant for $11,272.50. Respondent denies li- 
ability for the original contract price, claiming that when the load 
arrived it was in poor condition and, therefore, respondent sold it 
on consignment for complainant’s account. Respondent claims that 
it sent complainant an account of sales and a check for the net pro- 
ceeds of $8,651.43 which complainant deposited. 

There are many areas of dispute herein. The parties disagree 
over the shipping circumstances, with respondent contending that 
the carrots remained at complainant’s place of business for five 
days after loading, while complainant asserts that they were de- 
layed for only one day. There is also a difference of opinion con- 
cerning complainant’s admitted offer to protect respondent against 
market decline in the event of quality problems upon late arrival, 
with respondent claiming that the protection agreement was in 
effect because of the poor condition of the carrots, and complainant 
denying its effectiveness due to the absence of appreciable market 
decline. Further, although this issue was not raised by the parties, 
the evidence presented to show the need for protection, an inspec- 
tion report purportedly revealing the poor condition of the carrots 
upon arrival at respondent’s warehouse, is questionable, as it 
covers less than 1/2 the 2,300 bags of carrots shipped and does not 
credibly identify the product inspected as part of the load of carrots 
shipped by complainant herein. However, we need not address 
these issues, as it is clear that complainant’s action in depositing 
respondent’s $8,651.43 check constituted an accord and satisfaction, 
relieving respondent of any further liability. 

The criteria for an accord and satisfaction are well settled. As 
stated in Six L’s Packing Company, Inc. v. Preciosa Packing House, 
Inc., 41 Agric. Dec. 1238, 1240 (1982): 


An accord and satisfaction takes place when there is a 
bona fide dispute between the parties as to the amount 
due, and there is a tender of payment of the disputed 
amount. The payment must be accompanied by such acts 
and declarations as amount to a condition that such pay- 
ment, if accepted, is accepted in full satisfaction. Upon the 
acceptance of such payment, an accord and satisfaction 
occurs. 
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At the time respondent’s check was deposited by complainant, 
mid-September 1982, there was certainly a bona fide dispute con- 
cerning the amount due, as the parties, through the broker, had 
been attempting to agree on the amount of protection complainant 
would grant respondent. Complainant was offering $.50 per bag, 
while respondent was demanding $1.00 per bag. Finally, respondent 
decided to resell the carrots on consignment for complainant’s ac- 
count. These events were noted by the broker in a letter to com- 
plainant dated August 20, 1982 (Finding of Fact 8). In addition, re- 
spondent’s check to complainant clearly indicated thereon that if 
complainant accepted it, the check would constitute full satisfac- 
tion of the amount owing. This is evidenced by the printed state- 
ment on the check that “BY ENDORSEMENT THIS CHECK 
WHEN PAID IS ACCEPTED AS FULL PAYMENT OF THE FOL- 
LOWING ACCOUNT” beneath which was printed the car number 
of the transaction at issue (Finding of Fact 9). Complainant admits 
that it deposited respondent’s check without protest. An accord and 
satisfaction therefore occurred and respondent is without any fur- 
ther liability in this matter. Accordingly, the complainant must be 
dismissed. 

ORDER 


The complaint is hereby dismissed. 
Copies of this order shall be served upon the parties. 


NorpDEN Fruit COMPANY a/t/a Cau Fruit v. D. J. Forry Co., INc. 
PACA Docket No. 2-6337. Decided February 13, 1984. 


Respondent acting as broker—Dismissal. 


Complainant sought damages from respondent claiming that respondent was the 
buyer of produce, submitting memorandum signed by a third party and designating 
the respondent was buyer. Affidavit was submitted by the third party saying the 
memorandum was in error and that respondent operated only as a broker. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Merton Jacobs, Esq., San Rafael, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
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tion award against respondent in the amount of $2,925.95 in con- 
nection with the sale a quantity of grapes in interstate commerce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability to complainant. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to submit additional evi- 
dence in the form of verified statements and file briefs. Complain- 
ant elected not to submit any additional evidence. Respondent sub- 
mitted an answering statement. Neither party filed briefs. 


FINDINGS OF FACT 


1. Complainant, Norden Fruit Co. a/t/a Cal Fruit, is a corpora- 
tion whose address is Box 21394 Market Station, Los Angeles, Cali- 
fornia. 

2. Respondent, D. J. Forry Co., Inc., is a corporation whose ad- 
dress is P.O. Box 6126, San Rafael, California. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. On June 25, 1982, complainant sold to Hunts Point Tomato 
Co., Bronx, New York, 240 lugs of Thompson Seedless Grapes for 
$4,212 and 60 lugs of Flame Seedless Grapes for $1,113, for a total 
of $5,325 f.o.b. Respondent arranged this sale and acted as the 
broker only. In dealing with Hunt’s Point Tomato Co., respondent 
communicated with that firm’s broker, West Coast Connection, 
Fresno, California. 

4. On June 25, 1982, respondent prepared and submitted to com- 
plainant a memorandum of sale including the information set forth 
in Finding of Fact 3 plus a charge for brokerage. Next to the term 
“buyer” respondent inserted load on consignment. These three 
memorandums of sale were all sent to complainant, which raised 
no objection to them. On the basis of the evidence in the record we 
have no doubt that respondent was the broker in the transaction at 
issue and made that status clear to all concerned. 

Complainant has not alleged that respondent committed any 
breach of its duties as a broker, as set forth in 7 CFR 46.28. There- 
fore, respondent is without liability for the amount claimed in the 
complaint, as a broker is not responsible for payment to the seller 
by the buyer in the absence of any specific agreement to the con- 
trary, which has not been alleged here. Senini Arizona, Inc. v. C.H. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 1 


Robinson Company, 40 Agric. Dec. 472 (1981); 7 CFR 46.28(c). Ac- 
cordingly, the complaint must be dismissed. 


ORDER 
The complaint is hereby dismissed. 


FLANAGAN AND JONES, INc. v. Tom Rortta d/b/a SPARKLING R 
Rancues. PACA Docket No. 2-6338. Decided February 13, 
1984. 


Respondent agrees responsibility for payment. 


The preponderance of the evidence established that respondent agreed to be respon- 
sible for payment of produce purchased and received from complainant. Complain- 
ants claim for interest is unfounded. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $12,716.40 in con- 
nection with the sale of five loads of asparagus in foreign com- 


merce. 

A copy a report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint 
was served upon respondent, which filed an answer thereto deny- 
ing liability to complainant. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given an opportunity to file additional evidence in 
the form of verified statements and submit briefs. Complainant 
filed an opening statement. Respondent elected not to file any addi- 
tional evidence. Neither party submitted a brief. 


FINDINGS OF FACTS 


1. Complainant, Flanagan & Jones, Inc., is a corporation whose 
address is P.O. Box 487, Quincy, Washington. 

2. Respondent, Tom Rotta d/b/a Sparkling R Ranches, is an indi- 
vidual whose address is P.O. Box 5113, George, Washington. At the 
time of the transaction involved herein, respondent was not li- 
censed under the Act but was operating subject to license. 
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3. On May 13, 1982, complainant’s president, Jack Jones, and re- 
spondent spoke concerning the sale of asparagus to Tom Yee Com- 
pany, Ltd. in Vancouver, British Columbia, Canada. The following 
day, May 14, 1982, respondent suggested to Jones that it be billed 
rather than Tom Yee Company, Ltd. because of the latter’s pay- 
ment practices, to which Jones agreed. 

4. From May 14, 1982, to June 3, 1982, complainant sold to re- 
spondent six loads of U.S. No. 1 asparagus with shipment to Tom 
Yee Company, Ltd., for a total of $13,409.50 f.o.b. It was agreed 
that payment was to be made within 20 days after arrival of the 
asparagus. 

5. The six loads of asparagus were shipped from complainant in 
foreign commerce to Tom Yee Company, Ltd., where they arrived 
and were accepted. 

6. Complainant prepared invoices for each of the six loads of as- 
paragus showing that sales were made to respondent. None con- 
tained any reference to late charges to be assessed against respond- 
ent due to his failure to make timely payment. 

7. On November 23, 1982, complainant sent respondent a state- 
ment, asserting that $11,309.50 plus interest was owed complaint in 
connection with five of the six loads of asparagus, noting that full 
payment had been made for one load in the amount of $2,100. Re- 
spondent did not respond to this statement. 

8. An informal complaint was filed on December 17, 1982, which 
was within nine months from the time the cause of action herein 
accrued. A formal complaint was subsequently filed on May 4, 
1983. 


CONCLUSIONS 


Complainant claims respondent owes $11,309.50 for five loads of 
asparagus which respondent purchased, received and accepted plus 
$1,406.90 in interest at the rate of 1.5% per month, totalling 
$12,716.40. In his sworn answer, respondent denies liability for the 
amount claimed in the complaint and asserts that he was acting 
merely as an agent. Respondent also contends that he, Tom Rotta, 
is only an employee of Sparkling R Ranches, a corporation, but this 
is contrary to the Department’s records, which show the respond- 
ent to be an individual, Tom Rotta, doing business as Sparkling R 
Ranches. We take judicial notice of these records and consider 
them to be controlling. 

Complainant’s allegations are supported by its opening state- 
ment, an affidavit of its president, Jack Jones, who attests that on 
May 14, 1982, he and respondent agreed that respondent would be 
responsible for payment because of the payment practices of the re- 
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ceiver, Tom Yee Company, Ltd., Vancouver, British Columbia, 
Canada. Respondent was given an opportunity to respond to this 
opening statement, but chose not to do so. Additional support for 
complainant’s position is found in its December 17, 1982, informal 
complaint, in which Jones states that on November 23, he sent re- 
spondent a statement, showing that $11,309.50 plus interest was 
due for the asparagus. What appears to be a copy of this statement 
addressed to respondent is attached to the complaint as Exhibit No. 
1. Respondent has never denied receiving this statement, which is 
evidence of the truth of the terms contained in it. Casey Woodwyk, 
Inc. v. Albanese Farms, 31 Agric. Dec. 311 (1972). 

The preponderance of the evidence in the record clearly estab- 
lishes that respondent agreed to be responsible for payment regard- 
ing the asparagus sold by complainant. Respondent is thus obligat- 
ed to pay the $11,309.50 contract price, and his failure to pay this 
sum is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. However, complainant’s claim 
that it is owed an additional $1,406.90 for interest at 1.5% per 
month is unfounded, as there is no evidence that such terms were 
part of its contract with respondent. Complainant has submitted in- 
voices it prepared for each of the transactions, none of which con- 
tain any reference to the buyer’s obligation to pay interest. There- 
fore, the $1,406.90 in interest claimed by complainant will not be 
awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $11,309.50, with interest thereon at 
the rate of 13% per annum from July 1, 1982, until paid. 


Weiss BROKERAGE COMPANY, v. CHICO ENTERPRISES, INc. PACA 
Docket No. 2-6344. Decided February 13, 1984. 


Brokerage payment owed—Broker’s duty not violated. 


Complainant broker awarded brokerage when the failure of certain loads to be 
shipped from the respondent seller to a buyer was not caused by any breach of duty 
by the complainant against respondent on behalf of the buyer also did not violate its 
broker’s duty. 


Andrew Y. Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks a repara- 
tion award against respondent in the amount of $276.75 in connec- 
tion with the sale of a quantity of frozen cherries in interstate com- 
merce. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. A copy of the formal com- 
plaint was served upon respondent, which filed an answer thereto, 
denying liability. Respondent also filed a counterclaim in the 
amount of $184.90 in connection with the subject matter of the 
complaint. Complainant filed a reply to the counterclaim, denying 
liability. 

Since the amount claimed as damages does not exceed $15,000, 
the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Pursuant to such procedure, 
the parties were given the opportunity to file additional evidence 
in the form of verified statements and to submit briefs, but elected 
not to do so. 


FINDINGS OF FACT 


1. Complainant, Weiss Brokerage Company, is a corporation 
whose address is 500 North Michigan Avenue, Chicago, Illinos. At 
the time of the transaction involved herein, complainant was li- 
censed under the Act. 

2. Respondent, Chico Enterprises, Inc., is a corporation whose ad- 
dress is P.O. Box 0, Sturgeon Bay, Wisconsin. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

3. On July 14, 1982, respondent employed complainant as its 
broker to negotiate the sale of 1,250 30 lb. tins of frozen cherries. 
On that same date, complainant arranged for the sale of the 1,250 
tins of cherries in interstate commerce to Burt’s Produce, North- 
field, Illinois. The contract provided that Burt’s Produce would pick 
up the cherries at Chicago Cold Storage, Chicago, Illinois, as 
needed, with all 1,250 tins to be withdrawn by April 30, 1982. The 
price of the cherries was agreed to be $.41 per lb., or $15,375 for all 
1.250 tins plus storage. Respondent agreed to pay complainant bro- 
kerage at 3% of the purchase price, with brokerage due only when 
respondent received payment from Burt’s Produce. 
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4. On approximately March 18, 1983, respondent informed com- 
plainant that it had resold 500 of the 1,250 tins of cherries subject 
to the contract. At that point, Burt’s Produce had withdrawn 500 
tins and complainant had been paid in full for its brokerage. On 
April 8, 1983, Burt’s Produce withdrew another 50 tins, but no bro- 
kerage was paid by respondent. Burt’s Produce never withdrew any 
additional tins and no further brokerage was paid by respondent. 

5. A formal complaint was filed on May 5, 1983, which was 
within nine months from the time the cause of action herein ac- 
crued. A timely counterclaim covering the subject mattter of the 
complaint was filed on July 1, 1983. 


CONCLUSIONS 


Complainant brings this action against respondent for the bal- 
ance allegedly owed for brokerage fees pursuant to a contract 
whereby respondent agreed to pay complainant brokerage of 3% of 
the purchase price of $15,375, or $461.25, in connection with the 
sale of 1,250 tins of frozen cherries to Burt’s Produce, Northfield, 
Illinois. Complainant claims that respondent has paid only $184.50 
covering 500 tins, leaving $276.75 due and owing for brokerage in 
connection with the 750 remaining tins. Respondent denies liabil- 
ity, claiming that it was only obligated to pay complainant when it 
received payment for the cherries from Burt’s Produce, and con- 
tends that it was paid for only 550 tins. Respondent also contends 
that complainant’s filing of an informal complaint with the Depart- 
ment on behalf of Burt’s Produce on March 22, 1983, was a viola- 
tion of complaintant’s duty as a broker, and relieved respondent of 
any obligation to pay brokerage for the 50 tins of cherries with- 
drawn and paid for by Burt’s Produce subsequent to that time. In 
its counterclaim, respondent asserts that this breach of duty by 
complainant renders complainant liable to respondent for the 
amount already paid complainant as brokerage for the 500 tins, or 
$184.90. 

The Department’s regulations, at 7 CFR 46.28(b), set forth the 
conditions under which a broker is entitled to brokerage; 


A broker is not considered to be entitled to a brokerage fee 
unless he effects a sale or makes a valid and binding con- 
tract, fully performing his duties as a broker. Unless oth- 
erwise specifically agreed, the broker does not guarantee 
the performance of the contracting parties and is entitled 
to receive prompt payment of the brokerage fee whenever 
a valid and binding contract is negotiated. 
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In this case, complainant admits in an April 18, 1983, letter to 
the Department (report of investigation, Exhibit No. 8) that re- 
spondent was not obligated to pay brokerage until it received pay- 
ment from the buyer: “We agree with Mr. Ramstack’s statement 
that brokerage is not due until payment is received . . .” It is com- 
plainant’s position that respondent’s failure to receive payment 
from Burt’s Produce for the 700 tins not withdrawn by that compa- 
ny resulted from respondent’s own breach of contract with Burt’s 
Produce. If this is valid, the fact that respondent has not been paid 
for the 700 tins would not excuse respondent’s failure to pay bro- 
kerage to complainant, Weiss Brokerage Company v. Pearl Grange 
Fruit Exchange, Inc., 31 Agric. Dec. 1303 (1972). 

The contract between respondent and Burt’s Produce called for 
the sale of 1,250 tins of frozen cherries, with respondent transfer- 
ring the cherries to Chicago Cold Storage, Chicago, Illinois, and 
Burt’s Produce withdrawing them from that facility. The contract 
required all 1,250 tins to be withdrawn by April 30, 1983. Respond- 
ent does not dispute this, but claims that it was not satisfied with 
the rate of withdrawal by Burt’s Produce since, as of the middle of 
March, it had only picked up 500 of the 750 tins which respondent 
had transferred to the storage company. Respondent states that it 
was, at that time, justified in reselling the 500 tins that had not yet 
been transferred. However, there is no evidence in the record, nor 
it even alleged by respondent, that its contract with Burt’s Produce 
gave respondent the right to resell any of the 1,250 tins of cherries 
on or before April 30, 1983. Based on the evidence in the record, 
Burt’s Produce had no obligation to withdraw the 750 remaining 
tins until after April 30, 1983. See Wisconsin Pickle Producers, Inc. 
v. Chipico Pickle Products, Inc., 41 Agric. Dec. 580 (1982). Respond- 
ent’s resale of 500 of the 750 tins thus constituted a breach of con- 
tract by respondent. Therefore, respondent’s duty to pay brokerage 
to complainant for all 1,250 tins remained in effect. 

Respondent’s argument that complainant’s filing of an informal 
complaint against it on behalf of Burt’s Produce on March 22, 1983, 
violated complainant’s brokers’ duty, thus excusing respondent 
from paying brokerage for the 50 tins of cherries withdrawn and 
paid for by Burt’s Produce subsequent to such complaint and ren- 
dering complainant liable for the brokerage already paid (as re- 
spondent asserts in its counterclaim) is without merit. Neither the 
Act nor the regulations prohibit the broker from filing an informal 
complaint on behalf of one of the parties to the transaction in 
which it is involved. Complainant fulfilled its broker’s duty by ne- 
gotiating a valid and binding contract, which was breached by re- 
spondent. Therefore, complainant is entitled to brokerage in ac- 
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cordance with its agreement with respondent, consisting of 3% of 
the payments made by Burt’s Produce to respondent and the pay- 
ments that would have been made if respondent had not breached 
the contract. 

Respondent is, therefore, liable for 3% of the contract price of 
the 50 30lb. tins at $.41 per lb. which were withdrawn and paid for 
by Burt’s Produce, or $18.45, and the 700 30 lb. tins at $.41 per lb. 
which were neither withdrawn nor paid for by Burt’s Produce as a 
result of respondent’s breach of contract, or $258.30, for a total of 
$276.75. Respondent’s failure to pay this sum is a violation of sec- 
tion 2 of the Act, for which reparation should be awarded, with in- 
terest. Respondent’s counterclaim is without merit and must be dis- 
missed. 

ORDER 


_ Within thirty days from the date of this order, respondent shall 

pay to complainant, as reparation, $276.75, with interest thereon at 

the rate of 13 per cent per annum from June 1, 1983, until paid. 
Respondent’s counterclaim is hereby dismissed. 


BrRowninGc & Sons, Inc. v. Paciric GAMBLE Rosinson, Co. PACA 
Docket No. 2-6212. Decided February 16, 1984. 


Payment to broker-buyer remains liable to seller—Drop charges-not supported by 
evidence. 


Where respondent knew or should have known that complainant was the seller, re- 
spondent’s payment to the broker did not relieve respondent of liability to complain- 
ant for the full contract price. Respondents alleged liability for drop charges is not 
supported by the evidence. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
R. W. Elzner, Irkland, Washington, for complainant. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks $6,800.34, 
as reparation, in connection with one transaction, in interstate 
commerce, involving watermelons, a perishable agricultural com- 
modity. 
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A copy of the Department’s report of investigation was served on 
both parties. Respondent also was served with a copy of the formal 
complaint, and filed an answer thereto denying any liability to 
complainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) was followed. Pursuant to this procedure, the 
verified pleadings of the parties are considered a part of the evi- 
dence of the case, as is the Department’s report of investigation. In 
addition, the parties were given the opportunity to submit further 
evidence by way of verified statements. Respondent filed an an- 
swering statement. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Browning & Sons, Inc., is a corporation whose 
mailing address is P.O. Box 688, Madison, Florida 32340. 

2. Respondent, Pacific Gamble Robinson Co., is a corporation 
whose mailing address is 661 Fifth Avenue North, Minneapolis, 
Minnesota 55405. At all material times, respondent was licensed 
under the Act. 

3. On or about May 23, 1982, in the course of interstate com- 
merce, complainant, by oral contract sold respondent one truckload 
of watermelons (47,380 pounds) consisting of 900 medium crimson 
and 1,690 small crimson at an agreed price of $.143 per cwt. deliv- 
ered, or $6,775.34. The broker on the transaction was Try Produce 
Brokerage Co., Inc., P.O. Box 671, Hopkins, Minnesota 55343. Re- 
spondent received and accepted the watermelons. The bill of lading 
clearly indicated that complainant was the shipper. 

4. On or about May 23, 1982, Try Produce Brokerage billed com- 
plainant for brokerage in the amount of $236.90. 

5. On or about May 25, 1982, complainant billed respondent for 
the watermelons in the amount of $6,775.34, and on or about June 
23, 1982, complainant billed respondent $25.00 additional for a 
“drop charge.” 

6. Subsequent to receiving complainant’s first billing, respondent 
sent the invoice to Try Produce Brokerage, and requested that Try 
Produce Brokerage invoice it for the load of watermelons. Try Bro- 
kerage did so. 

7. On or about June 15, 1982, respondent paid Try Produce Bro- 
kerage $6,775.34 with respect to the subject shipment of watermel- 
ons. The money was not forwarded to complainant. 

8. On or about August 26, 1982, complainant demanded payment 
for the watermelons from respondent. 
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9. On or about September 27, 1982, Try Produce Brokerage filed 
a voluntary petition in bankruptcy before the United States Dis- 
trict Court for the District of Minnesota which was assigned Case 
No. 1736. In the Schedule A-3 attached to its bankruptcy filing, 
Try Produce Brokerage admitted owing complainant $6,538.44 for 
goods supplied and/or services rendered on or about May 23, 1982. 

10. A formal complaint was filed on December 16, 1982, which 


was within nine months of when the cause of action herein ac- 
crued. 


CONCLUSIONS 


Respondent admits receipt and acceptance of the watermelons. It 
does not claim it is due any damages as a consequence of a contrac- 
tual breach on the part of complainant. In its sole defense, respond- 
ent claims that it paid, and it has shown that it did pay, another 
party for the watermelons, i.e, Try Produce Brokerage Co., the 
broker on the transaction. The only issue in this case is whether 
that payment was justified. 

The facts indicate that respondent knew or should have known 
that complainant was the seller of the load of watermelons before 
it paid Try Produce Brokerage for them. In fact, after it received 
the complainant’s invoice, it sent that invoice to Try Produce Bro- 
kerage and invited Try Produce Brokerage to invoice it for the 
load. Other than claiming that it saw no reason to start dealing di- 
rectly with complainant, respondent has offered no explanation for 
such an action. After Try Produce Brokerage invoiced it, respond- 
ent paid the invoice. 

At the time that respondent invited Try Produce Brokerage to 
invoice it for the load of watermelons, although it knew that com- 
plainant was the seller of the watermelons, it did not know wheth- 
er Try Produce Brokerage was authorized to bill and collect for 
complainant. As a matter of fact, since it had already been invoiced 
by complainant, respondent should have suspected that Try 
Produce Brokerage had no such authority. Yet, respondent invited 
Try Produce Brokerage to bill it for the watermelons, and paid Try 
Produce Brokerage. Since Try Produce Brokerage was not author- 
ized to bill and collect on behalf of complainant, and since it did 
not forward the payment to complainant, respondent is still liable 
to complainant for the contract price of the watermelons, or 
$6,775.34. Alexander Marketing v. Gram & Sons, 30 Agric. Dec. 439 
(1971). In addition to this amount, complainant claims it is owed 
$25.00 additional for a “drop charge.”’ Respondent denies that there 
were any extra drops, and there is no evidence supporting com- 
plainant’s claim. 
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That respondent has paid Try Produce Brokerage for the water- 
melons does not preclude its being liable to complainant since it 
knew that Try Produce Brokerage was not the party which sold it 
the watermelons, and should have known it did not have the au- 
thority to bill and collect for them. Adam v. Perna, 31 Agric. Dec. 
431 (1972). Moreover, the fact that Try Produce Brokerage, in its 
bankruptcy filing, admits owing complainant $6,538.44 (or the in- 
voice price of $6,775.34 less $236.90 brokerage) does not alter the 
fact that respondent is obligated to complainant. 

We find, therefore, that respondent owes complainant $6,775.34 
with respect to the subject shipment of watermelons, and that its 
failure to pay complainant this amount is a violation of section 2.of 
the Act for which reparation plus interest should be awarded. Of 
course, it is expected that complainant will forward any funds re- 
ceived from the Try Produce Brokerage bankruptcy proceeding to 
respondent. 


ORDER 


Within thirty (80) days from the date of this order, respondent 
shall pay complainant $6,775.34, as reparation, with interest there- 
on at the rate of 13 percent per annum from July 1, 1982, until 
paid. 


Hunts Point Tomato Co., Inc. v. SAMUEL S. NAPOLITANO PRODUCE, 
Inc. PACA Docket No. 2-6348. Decided February 16, 1984. 


Burden of proof on respondent to show breach of contract—Breach of contract-no 
person—Rejection held arbitrary. 

Where respondents attempted rejection made after acceptance and respondent 
failed to sustain its burden of proving a breach of contract by complainant, the at- 
tempted rejection was arbitrary, and respondent remains liable for the full contract 
price. 

Edward M. Silverstein, Presiding Officer. 

Complainant, pro se. 

James G. Devine, Esq., Newton, New Jersey, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondent in the amount of $324 in connection 
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with a transaction, in interstate commerce, involving a shipment of 
tomatoes, a perishable agricultural commodity. 

A copy of the report of investigation prepared by the Department 
was served upon each of the parties. In addition, respondent was 
served with a copy of the formal complaint, and filed an answer 
thereto denying any further liability to complainant. 

Since the amount claimed as damages did not exceed $15,000, the 
shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR § 47.20) was filed. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the 
case as is the Department’s report of investigation. In addition, the 
parties were given the opportunity to submit further evidence by 
way of verified statements. Complainant filed an opening state- 
ment. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant, Hunts Point Tomato Co., Inc., is a corporation 
whose mailing address is 134A N.Y.C. Terminal Market, Bronx, 
New York 10474. 

2. Respondent, Samuel S. Napolitano Produce, Inc., is a corpora- 
tion whose mailing address is 1218 South Dean Street, Englewood, 
New Jersey 07631. At all material times, respondent was licensed 
under the Act. 

3. On or about January 4, 1983, in the course of interstate com- 
merce, complainant sold 72 cartons of 6/7 Mr. Max Tomatoes to re- 
spondent at an agreed f.o.b. price of $4.50 per carton, for a total 
price of $324. On that same date, respondent picked up the 72 car- 
tons of tomatoes from complainant and carted them to its place of 
business in New Jersey. On or about January 7, 1983, respondent 
had the tomatoes transported from its place of business in New 
Jersey to complainant’s loading dock on the New York City Termi- 
nal Market. The tomatoes were unloaded from respondent’s truck 
onto complainant’s loading dock, and were abandoned there by re- 
spondent. Respondent was clearly advised at this time that com- 
plainant was refusing to reassume responsibility for the tomatoes. 

4. The formal complaint was filed on May 24, 1983, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


The respondent admits receiving and accepting the 72 cartons of 
tomatoes. Having done so, it is obligated to complainant for the full 
contract price thereof less any provable damage resulting from a 
breach of contract committed by the complainant. The respondent 
has the burden of proving, by a preponderance of the evidence, 
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that complainant breached the contract, and the damages resulting 
therefrom. Sunny Ridge Farms v. Edward Dilatush & Co., 30 Aric. 
Dec. 1961 (1971). Respondent alleges, in its defense, that several 
days after the tomatoes were purchased it “discovered that the to- 
matoes were full of dry rot and blight and were diseased to a point 
where they were unfit for consumption or resale.” After discover- 
ing this alleged defect in the tomatoes, respondent transferred the 
tomatoes back to complainant’s place of business and attempted to 
reject them. Complainant refused to accept this rejection. In spite 
of this refusal by complainant to accept its late rejection, respond- 
ent abandoned the tomatoes on complainant’s loading dock. 

Respondent’s attempted rejection was arbitrary because it took 
place three days after its receipt and acceptance of the tomatoes. 
Pacific Lettuce v. M & C Produce, 24 Agric. Dec. 532 (1965). More- 
over, respondent’s failure to have the tomatoes inspected by a fed- 
eral inspector means that respondent has no proof that complain- 
ant breached the parties’ contract by shipping tomatoes which 
were not in conformance with the parties’ agreement. What re- 
spondent should have done on January 7, 1983, if the condition of 
the tomatoes were as it alleges, was to have the tomatoes inspected 
and then, if the tomatoes were merchantable, to have made a 
prompt resale thereof. If the tomatoes were not merchantable, it 
could have procured a dump certificate and dumped them. Having 
done so the respondent could then have filed a reparation action 
for any damages which it might have suffered as a result of any 
breach of contract committed by the complainant. Respondent did 
not do so. Since respondent failed to establish that complainant 
breached their agreement, and failed to establish that it suffered 
any damages, we have no alternative but to hold that respondent is 
obligated to complainant for the full contract price, or $324. Re- 
spondent’s failure to pay complainant this amount is a violation of 
section 2 of the Act for which reparation plus interest should be 
awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall pay 
complainant as reparation, $324 plus interest at the rate of 13% 
per annum from February 1, 1983, until paid. 
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MISCELLANEOUS REPARATION DECISIONS 


BusHMaNs’ Inc. v. G & T TerRMINAL Co., Inc. PACA Docket No. 2- 
6094. Decided January 3, 1984. 


Decision by John A. Campbell, Acting Judicial Officer. 


STAY ORDER AND EXTENSION OF TIME FOR FILING PETITION TO 
REHEAR, REARGUE, AND RECONSIDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.), an order 
was issued on December 8, 1983 and served upon respondent on De- 
cember 12, 1983. By telephone call to the Office of the General 
Counsel on December 21, 1983, respondent has moved that the rep- 
aration order be stayed, and that it be granted an extension of time 
within which to submit a petition for reargument, rehearing and 
reconsideration. 

Accordingly, the order of December 8, 1983, is hereby stayed. Re- 
spondent is hereby granted until January 10, 1984, to file a petition 
for rehearing or reargument of the proceeding, or for reconsider- 
ation of the reparation order of December 8, 1983. That petition 
shall state specifically the matters claimed to have been erroneous- 
ly decided and the alleged errors. The petition has no evidentiary 
value and therefore does not need to be verified. 


SuNVALLEY Packinc Company v. Pete Guinta d/b/a Top Or THE 
Hitt Propuce and/or Lioyp Meyers Co., Inc. PACA Docket 
No. 2-6378. Decided January 5, 1984. 


Andrew Stanton, Presiding Officer. 
Thomas R. Oliveri, for complainant. 
Robert Lawler, DeWitt, New York, for respondent. 


Decision by John A. Campbell, Acting Judicial Officer. 


ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
Pete Guinta d/b/a Top of the Hill Produce failed to file a timely 
answer. However, prior to the issuance of a Default Order, respond- 
ent Pete Guinta d/b/a Top of the Hill Produce filed a motion to 
reopen the proceedings after default and allow the filing of an 
answer pursuant to section 47.25 of the Rules of Practice (7 CFR 
47.25(e)). 
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The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, the default in the filing of an 
answer by respondent Pete Guinta d/b/a Top of the Hill Produce is 
set aside and the proposed answer submitted by respondent Pete 
Guinta d/b/a Top of the Hill Produce is hereby ordered filed. 


Rusuton & Co. INc., v. EvERGOoD ENTERPRISES. PACA Docket No. 
2-5847. Decided January 6, 1984. 


George S. Whitten,Presiding Officer. 
Terry J. Coniglio, for complainant. 
Frederick G. Harris, Esq., San Francisco, California, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER ON RECONSIDERATION AND DENIAL OF PETITION TO REOPEN, 
REHEAR 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued April 21, 1983, awarding reparation to complainant 
against respondent. A copy of this order was served upon respond- 
ent and on May 17, 1983, respondent requested that the order of 
April 21, 1983, be stayed and that respondent be given a thirty day 
extension of time in which to submit a petition to rehearing. Pur- 
suant to respondent’s request the order of April 21, 1983, was 
stayed on June 8, 1983, pending the issuance of a further order 
herein. 

On July 13, 1983, after receiving an extension of time, respond- 
ent filed a petition to reopen, rehear and reconsider the Decision 
and Order of April 21, 1983. Complainant requested and received 
an extension of time in which to file a response to respondent’s pe- 
tition and such response was filed on September 2, 1983. In view of 
the evidentiary attachments to respondent’s petition, we conclude 
that respondent’s motion to reopen and rehear falls under section 
47.24(b) of the Rules of Practice. Such section provides in relevant 
part that “a petition to reopen the hearing to take further evidence 
may be filed with the examiner at any time prior to the issuance of 
the final order.” Respondent’s petition was filed after the issuance 
of the final order. In addition, the applicable section of the Rules 
further provides that the petition “shall set forth a good reason 
why such evidence was not adduced at the hearing.” We also are 
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not convinced that complainant has satisfied this requirement of 
the Rules. Accordingly, the petition to reopen and rehear is hereby 
denied. 

Respondent also requests that we reconsider our order of April 
21, 1983. This case was decided after careful consideration of the 
evidence and the briefs furnished by the parties. The record has 
been reviewed in the light of the points raised by respondent in its 
petition and, in our opinion, the order of April 21, 1983, is amply 
supported by the evidence and the law applicable thereto. In our 
judgment, respondent’s petition raises only one point which needs 
to be dealt with here. Respondent states that in our decision of 
April 21, 1983, we overlooked “the invoices (accountings) submitted 
by Respondent showing the resale of Homer brand Southern Cali- 
fornia oranges on a relevant date in Hong Kong at significantly 
higher prices than that bought by the fruit in question. (About HK 
$35/ctn. difference). Those invoices were labeled Exhibit 13i to the 
investigative report the entirety of which is in evidence.” Respond- 
ent is correct in stating that we overlooked the presence of these 
accountings in the Report of Investigation. That portion of our de- 
cision which states that “respondent did not submit the accounting 
from the merchant in Hong Kong covering the sale of the Homer 
brand Southern California oranges.” is, therefore, in error. Howev- 
er this does not affect the result of our decision since as we pointed 
out therein, there are two much more serious problems with re- 
spondent’s proof of damages. The first of these relates to respond- 
ent’s admission that the oranges arrived in Hong Kong in deterio- 
rated condition. Due to the fact that such deterioration would be 
the responsibility of respondent in the circumstances of this case, 
the resale of the oranges in Hong Kong cannot be used by us as the 
basis for computing damages resulting from complainant’s material 
breach. To have data concerning the value of Southern California 
oranges on the appropriate dates in Hong Kong, whether such data 
was constructed or actual, would therefore not help in computing 
damages. The second problem, as stated in the decision of April 21, 
1983, is that respondent’s evidence shows no difference in the 
prices realized by its receivers in Hong Kong between the conform- 
ing Southern California and nonconforming Central California or- 
anges. The fact that respondent did not realize until the time of 
the hearing (although the report of investigation had previously 
disclosed the fact) that three of the loads contained predominately 
conforming Southern California oranges does not at all obviate this 
problem. We have carefully considered all of the other points 
raised in respondent’s petition, and find them to be without merit. 
Accordingly, respondent’s petition to reopen, rehear and reconsider 
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is dismissed. The stay order of June 8, 1983, is vacated. The order 
of April 21, 1983, is reinstated, except that the reparation awarded 
shall be paid within thirty days from the date of this order. 


RicHARD S. Brown Inc. v. THE AusTeR Company, Inc. PACA 
Docket No. 2-6244. Decided January 6, 1984. 


Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on November 10, 1983, awarding reparation 
to the complainant in the amount of $1,258.29. By petition received 
December 7, 1983, respondent has moved that this matter be recon- 
sidered. 

Respondent’s objections to the Decision and Order of November 
10, 1983, were fully answered therein, and upon reconsideration we 
find that the Order of November 10, 1983, is supported by the evi- 
dence and the law applicable thereto. Accordingly, the petition is 
dismissed without serving a copy thereof upon complainant. 

The reparation awarded in our order of November 10, 1983, shall 
be paid within thirty (30) days from the date of this Order. 


Car. DosLER AND SONS v. PALERMO & Cacio, Inc. PACA Docket N. 
2-6020. Decided January 9, 1984. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, for complainant. 
Justin J. Johl, Esq., Kansas City, Missouri, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on May 4, 1983, dismissing the complaint. This order 
was served upon complainant on May 9, 1983. On May 17, 1983, 
complainant filed a mailgram with the Hearing Clerk stating its 
opinion “that the conclusion reached in the Decision and Order 
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were incorrect and erroneous and failed to fully take into consider- 
ation all evidence that was part of the record” and further request- 
ed an extension of time in which to forward a detailed petition for 
reconsideration. On May 26, 1983, complainant filed a petition for 
reconsideration and on June 21, 1983, the order of May 4, 1983, was 
stayed and respondent was given fifteen days from the receipt of 
the stay order in which to file a response to complainant’s petition 
for reconsideration. This time was later extended to allow respond- 
ent an additional fifteen days from July 7, 1983. On July 21, 1983, 
respondent filed its reply to complainant’s petition for reconsider- 
ation. 

Complainant’s objections to the Decision and Order of May 4, 
1983, were fully answered in such order, and upon reconsideration 
we find that the order of May 4, 1983, is supported by the evidence 
and the law applicable thereto. Accordingly, the stay order of June 
21, 1983, is vacated and complainant’s petition is dismissed. 


Dew-Gro, INc. a/t/a CENTRAL West Propuce v. First NATIONAL 
SuPERMARKETS, INc. PACA Docket No. 2-6145. Decided Janu- 
ary 9, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued, on November 10, 1983, requiring re- 
spondent to pay complainant $8,196.50, as reparation, plus interest 
at the rate of 13 percent per annum from March 1, 1980, until paid. 
In a petition for reconsideration, filed November 22, 1983, respond- 
ent suggested that, inasmuch as the transaction took place on Jan- 
uary 23, 1982, interest should run from March 1, 1982, rather than 
March 1, 1980. The November 10, 1983, Order was stayed on De- 
cember 6, 1983, pending determination of respondent’s petition. On 
December 19, 1983, complainant concurred with respondent’s sug- 
gestion. Accordingly, the November 10, 1983, Order is amended as 
follows: “Within 30 days from the date of this order, respondent 
shall pay to complainant, as reparation, $8,196.50 with interest 
thereon at the rate of 13% per annum from March 1, 1982, until 
paid.” 
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The reparation awarded in the order of November 10, 1983, as 
thus amended, shall be paid within 30 days from the date of this 
order. 


Cook Sates Co., v. Farm 2-U. PACA Docket No. 2-6125. Decided 
January 10, 1984. 


George S. Whitten, Presiding Officer. 
Thomas R. Oliveri, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER UPON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on July 28, 1983, awarding reparation to complainant 
against respondent. On August 24, 1983, respondent filed a tele- 
gram with the Department stating its intention to file a Petition 
for Reconsideration and on August 26, 1983, respondent filed such 
petition. On September 2, 1983, the order of July 27, 1983, was 
stayed pending the issuance of a further order in this proceeding 
and complainant was given fifteen days from receipt of the stay 
order to file an answer to the Petition for Reconsideration. Com- 
plainant did not file an answer to such petition. 

We have reconsidered our prior order and find that respondent’s 
contentions in its petition are without merit and that the order of 
July 28, 1983, is supported by the evidence and the law applicable 
thereto. Accordingly, respondent’s petition should be and hereby is 
dismissed. The order of July 28, 1983, is hereby reinstated. The rep- 
aration awarded to complainant in that order shall be paid within 
thirty days from the date of this order. 


J.D. “JoHNNY” LOWE JR., Co., Inc. v. Fava & Company Inc. PACA 
Docket No. 2-6411. Decided January 10, 1984. 


Andrew Stanton, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
ORDER (CONTINUANCE) 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
of $23,364.40 against respondent in connection with transactions in 
interstate commerce involving shipments of watermelons. A copy of 
the formal complaint was served upon respondent, and respondent 
has filed an answer thereto. 

Complainant, J.D. (Johnny) Lowe Jr. Co., Inc., is a corporation 
whose address is P.O. Box 1120, Henderson, Texas. Respondent, 
Fava & Company Inc., is a corporation whose address is 25-28 Fair- 
lawn Avenue, Fairlawn, New Jersey. Respondent was licensed 
under the Act at the time of the transactions involved herein. 

Prior to the Decision and Order in this proceeding, the Depart- 
ment was advised that respondent had filed in the United States 
Bankruptcy Court of New Jersey, Newark Division, a voluntary pe- 
tition for reorganization pursuant to Chapter XI of the Bankruptcy 
Act (11 U.S.C. §§ 1101-1174). The Department also was advised that 
a discharge in the bankruptcy proceeding would be a release of the 
claim before the Department. 

11 U.S.C. § 362 provides for an automatic stay against continuing 
an action involving a debt once a party has filed.a petition under 
the Bankruptcy Code. Therefore, in accordance with 11 U.S.C. 
§ 362, this reparation proceeding is hereby continued until the De- 
partment receives proper notification that the Chapter 11 proceed- 
ing now pending in the United States Bankruptcy Court has been 
closed, dismissed, or converted to straight bankruptcy, or that the 
debts have been discharged through confirmation of a Plan of Ar- 
rangement. 


Satinas MARKETING COOPERATIVE v. E. ARMATA, INc. PACA Docket 
No. 2-6251. Decided January 11, 1984. 


Dennis Becker, Presiding Officer. 
Thomas R. Oliveri, for complainant. 
Respondent, pro se. 
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Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF RECONSIDERATION 


On October 25, 1983, a Decision and Order was issued in this pro- 
ceeding. On December 5, 1983, the Order was stayed, and complain- 
ant was given until December 16, 1983, to file its petition for recon- 
sideration. It did so on that date. 

The matters raised by complainant in its Petition for Reconsider- 
ation have been fully considered, but do not change our conclusion. 
Complainant argues that evidence attached to its complaint shows 
conclusively that the shipment of cauliflower was properly pre- 
cooled, and, therefore, the failure of the cauliflower to make good 
delivery can only be attributable to some unexplained occurrence 
during transit for which respondent is responsible. Even if we 
agreed with complainant that the evidence to which it refers shows 
the cauliflower was properly cooled, our opinion would not change 
since the evidence clearly shows that transportation was normal. 

In any event we do not agree that the evidence pointed to by 
complainant shows that the cauliflower involved in this proceeding 
was properly precooled. Complainant has argued that a document 
without any title to identify it shows pulp temperatures of the cau- 
liflower involved. However, there is nothing on the document or in 
a verified statement to relate the document to specific cauliflower. 
Indeed, the load of cauliflower contained 1172 cartons. There is 
nothing on the document to show there were that many cartons 
which were precooled. There is the same fatal defect with regard to 
the Bill of Lading initialed by the driver, who took the load from 
shipping point to destination. There is no indication on the docu- 
ment or in sworn testimony as to what the 38° temperature shown 
thereon actually reflects. 

In view of the above Decision and Order dated October 25, 1983, 
is reinstated, except that it shall become effective on the date this 
order is signed. 
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REGLA ImportT-ExPORT MANAGEMENT Corp. v. FARM FRESH Prop- 
uce, Inc. PACA Docket No. 2-6169. Decided January 20, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 


STAY ORDER AND EXTENSION OF TIME FOR FILING PETITION TO 
REHEAR, REARGUE AND RECONSIDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order 
was issued on December 19, 1983. By telephone conversation with 
the Presiding Officer on January 5, 1983, respondent has requested 
an extension of time within which to submit a petition for reconsid- 
eration. 

Accordingly, the Order of December 19, 1983, is hereby stayed. 
Section 47.24(a) of the Rules of Practice under the Act (7 CFR 
47.24(a)) provides that a petition for rehearing or reargument of 
the proceeding, or for reconsideration of the order, shall be filed 
within ten days after the date of receipt of the order. While re- 
spondent did not file a petition to rehear, reargue, and reconsider 
within ten days after service of the Order, on the basis of its tele- 
phone request, respondent is hereby granted until January 31, 
1984, within which to file a petition for rehearing or reargument of 
the proceeding, or for reconsideration of the Order of December 19, 


1983. That petition shall state specifically the matters claimed to 
have been erroneously decided and the alleged errors. The petition 
has no evidentiary value and therefore does not need to be verified. 


REGLA Import-ExPporT MANAGEMENT CorpP., v. FARM FRESH PROD- 
ucE, Inc. PACA Docket No. 2-6170. Decided January 20, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 


STAY ORDER AND EXTENSION OF TIME FOR FILING PETITION TO 
REHEAR, REARGUE AND RECONSIDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, (7 U.S.C. 499a et seq.), an order 
was issued on December 21, 1983. By telephone conversation with 
the Presiding Officer on January 5, 1983, respondent has requested 
an extension of time within which to submit a petition for reconsid- 
eration. 

Accordingly, the order of December 21, 1983 is hereby stayed. 
Section 47.24(a) of the Rules of Practice under the Act (7 CFR 
47.24(a)) provides that a petition for rehearing and reargument of 
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the proceeding, or for reconsideration of the order shall be filed 
within ten days after the date of receipt of the oroder. While re- 
spondent did not file a petition to rehear, reargue, and reconsider 
within ten days after service of the Order, on the basis of its tele- 
phone request, respondent is hereby granted until January 31, 
1984, within which to file a petition for rehearing or reargument of 
the proceeding, or for reconsideration of the Order of December 21, 
1983. That petition shall state specifically the matters claimed to 
have been erroneously decided and the alleged errors. The petition 
has no evidentiary value and therefore does not need to be verified. 


Siama Propuce Co., Inc. v. G. A. B. Propuce Distrisutors, INc. 
PACA Docket No. 2-6425. Decided January 20, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seg.). A 
timely complaint was filed in which complainant sought reparation 
against respondent in the amount of $59,859.65 in connection with 
13 transactions involving the shipment of eggplant and tomatoes in 
interstate commerce. 

A copy of the formal complaint was served on respondent. On 
November 10, 1983, respondent filed an answer thereto in which it 
admitted owing complainant $58,106.15 with regard to the subject 
transactions, but denied owing complainant the remaining 
$1,753.50. As a result of the answer, and pursuant to section 7(a) of 
the Act (7 U.S.C. 499g(a)), an order requiring respondent to pay 
complainant the $58,106.15 it admitted owing the latter was issued 
on December 21, 1983. By letter dated December 24, 1983, com- 
plainant notified the Department that it was not going to continue 
to prosecute its claim for the remaining $1,753.50. Complainant, in 
its letter of December 24, 1983, authorized dismissal of that portion 
of its complaint filed herein. 

Accordingly, the complaint as to the remaining $1,753.50 is 
hereby dismissed. 
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THe Garin Company v. V. F. Lanosa, Inc. PACA Docket No. 2- 
6307. Decided January 23, 1984. 


Edward M. Silverstein, Presiding Officer. 
Matthew M. McInerney, for complainant. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended, a Decision and Order was 
issued on December 6, 1983, requiring respondent to pay complain- 
ant $1,235.50 with interest thereon from January 1, 1983, until 
paid. By letter dated December 19, 1983, and received December 29, 
1983, complainant has asked for an opportunity to petition for re- 
consideration on the basis of its allegation that the lettuce involved 
in the subject shipment made proper delivery. However, the Feder- 
al inspections make clear that the lettuce suffered damage due to 
freezing prior to being loaded on the truck. 

Complainant’s objection to the Decision and Order of December 
6, 1983, were fully answered therein, and upon reconsideration we 
find that the Order of December 6, 1983, is supported by the evi- 
dence and the law applicable thereto. Accordingly, the complain- 


ant’s petition is dismissed without serving a copy thereof upon re- 
spondent. 

In view of the above, complainant’s request for a stay is also 
denied. 

The reparation awarded in our Order of December 6, 1983, shall 
be paid within thirty (30) days from the date of this Order. 


Vat-Mex Fruit Company, Inc. v. GrUMARRA Bros. Fruit Co., INc. 
PACA Docket No. 2-6120. Decided January 24, 1984. 

Edward M. Silverstein, Presiding Officer. 

Complainant, pro se. 

Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on November 17, 1983, which required 
that respondent pay complainant $8,534.70 plus interest at the rate 
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of 13% per annum from August 1, 1981, until paid. By telegram re- 
ceived November 17, 1983, and a letter received December 6, 1983, 
respondent moved for reconsideration of the November 17, 1983, 
Decision and Order. Respondent’s motion was served on complain- 
ant, which filed an opposition thereto. 

Respondent’s motion for reconsideration is based upon its allega- 
tion that the damages awarded complainant should have excluded 
the cost of coconuts on the subject invoices, and that the award of 
damages on the consigned load of mangos was not consistent with 
the facts found in the Decision and Order. 

Respondent errs in alleging that the price of the coconuts should 
have been deducted from the damages awarded complainant on the 
37 sales transactions at issue in the complaint because the price of 
the coconuts was not a matter in dispute. What was in dispute was 
the amount of credits and allowance granted on the fruits and 
vegetables included in these shipments. All of the invoices had 
been paid in full except for the excess allowances claimed by re- 
spondent. At no time did respondent claim that the allowances it 
claimed were in any way related to the coconuts. Thus the coconuts 
had been paid for, and were not an issue in dispute in the repara- 
tion proceeding. Since the amount of damages was not related to 
the cost of the coconuts, the price of the coconuts properly was not 
deducted from the damages awarded. 

Also, respondent errs as to its allegation regarding the mangos. 
The facts which were found led us to conclude that 268 of the 821 
flats of mangoes were still saleable on July 27, 1981, and that re- 
spondent could have sold them had it made a valid attempt to do 
so for $5.00 (the market price) apiece on June 18, 1981, the date 
when respondent received them. In view of this finding, complain- 
ant was awarded the $5.00 market price for the 268 flats, or 
$1,340.00, as damages. Thus, our order was entirely consistent with 
our factual findings. 

Respondent’s objections to the November 17, 1983, Decision and 
Order were fully answered therein, and upon reconsideration we 
find that the Decision and Order is supported by the evidence and 
the law applicable thereto. Accordingly, the petition is dismissed. 

The reparation awarded in our Order of November 17, 1983, shall 
be paid within (30) days from the date of this order. 
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G.A.B. Propuce Distrisutors, Inc. v. FRuITEX CORPORATION, and/ 
or Larry Eimer, Inc. PACA Docket No. 2-6410. Decided Janu- 
ary 24, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (U.S.C. 499a et seq.), the respondent 
Fruitex Corporation failed to file a timely answer. (Larry Elmer, 
Inc. did file a timely answer). However, prior to the issuance of a 
Default Order, Fruitex Corporation filed a motion to reopen the 
proceding after default and allow the filing of an answer pursuant 
to section 47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 Agric. Dec. 790 (1957). Accordingly, respondent Fruitex Cor- 
poration’s default in the filing of an answer is set aside. 

Respondent Fruitex Corporation has 10 days from the service of 
this order to file an answer. Failure to file a timely answer will 
result in its being in default. 


BusuMans’ Inc., v. G & T TerMINAL PackaGING Co., Inc. PACA 
Docket No. 2-6094. Decided January 25, 1984. 


Andrew Stanton, Presiding Officer. 
Complainant, pro se. 
Linda Strumpf, New York, New York, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER VACATING STAY, ORDER AND REINSTATING DECISION AND 
ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a deci- 
sion and order awarding reparation to complainant in the amount 
of $3,270 was issued on December 8, 1983. Respondent moved that 
the reparation order be stayed and that it be granted until Janu- 
ary 10, 1984, to file a petition to rehear, reargue, and reconsider. In 
accordance with respondent’s motion, an order was issued on Janu- 
ary 3, 1984, staying the December 8, 1984, order and granting re- 
spondent until January 10, 1984, to file it petition. Respondent, 
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however, did not file its petition until January 12, 1984, and did 
not even mail it until January 11, 1984. 

Accordingly, the January 3, 1984, stay order is hereby vacated 
and the December 8, 1983, decision and order is hereby reinstated, 
with the reparation awarded therein to be paid within 30 days 
from the date of this order. 


THE AusTER CoMPANY, INC. v. Morris GOLDMAN, Inc. PACA Docket 
No. 2-6156. Decided January 25, 1984. 


Edward M. Silverstein, Presiding Officer. 
Complainant, pro se. 
Respondent, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on October 13, 1983, in which it was 
found that the parties had agreed that respondent would handle a 
load of cherries from complainant’s account. It was further held 
that respondent had properly accounted for the 234 cartons of cher- 
ries in that load, and that it had properly submitted a check to 
complainant in the amount of $3,034.80. Since complainant had re- 
fused to accept that check, the matter was continued for thirty 
days to give respondent the opportunity to resubmit its check to 
complainant. Subsequent to the issuance of the October 13, 1983, 
Decision and Order, complainant moved for reconsideration. On 
December 29, 1983, an Order on Reconsideration was issued in 
which we found that the October 13, 1983, Decision and Order was 
supported by the evidence and the applicable law. Accordingly, re- 
spondent was again given the opportunity to pay complainant the 
$3,034.80, the amount which we found it had properly offered to 
pay complainant. 

By letter dated December 28, 1983, respondent notified the De- 
partment that it had mailed a check to complainant in the amount 
of $3,034.80. In a subsequent communication with complainant, the 
Department was informed that it had received the respondent’s 
check, but that the check was going to be returned to respondent 
because complainant intended to appeal our order. 

In view of the fact that respondent has tendered payment to 
complainant in full satisfaction of the transactions at issue herein, 
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complainant no longer can be said to have stated a cause of action 
against respondent. Accordingly, the complaint should be dis- 
missed. 


ORDER 
The complaint is dismissed. 


Tropic Kinc GRovVEs, a/t/a SitveR PALM GROVEs v. UNITED Potato 


Distrisutors, Inc. PACA Docket No. 2-6296. Decided January 
25, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought reparation 
against respondent in the amount of $6,486.00 in connection with a 
transaction involving the shipment of limes in interstate com- 
merce. 

A copy of the formal complaint was served on respondent which 
filed an answer thereto denying any liability to complainant. Sub- 
sequent thereto, respondent submitted two checks to the complain- 
ant in amounts which totaled $6,486.00. Since complainant received 
payment in full, it was ordered to show cause why the complaint 
should not be dismissed. Complainant was notified that a failure to 
file a response thereto would result in the issuance of an order of 
dismissal, but did not file such a response. 

Accordingly, the complaint is hereby dismissed. 


Bup Fars, Inc., v. B & B Truck Brokers, Inc. PACA Docket No. 
2-6427. Decided January 30, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
complaint was filed in which complainant sought reparation 
against respondent in the amount of $2,860.00 in connection with a 
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transaction involving the shipment of watermelons in interstate 
commerce. 

A copy of the formal complaint was served on respondent, and 
respondent filed a timely answer thereto. By letter dated December 
30, 1983, complainant authorized dismissal of its complaint filed 
herein. 

Accordingly, the complaint is hereby dismissed. 


Cat Fiavor, Inc. v. Frurrex Corporation. PACA Docket No. 2- 
6127. Decided February 10, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant sought reparation 
against respondent in the amount of $53,120.35 in connection with 
3 transactions involving the shipment of avocadoes in interstate 
commerce. 

A copy of the formal complaint was served on respondent, and 
respondent filed an answer denying any liability to complainant. 
Also, respondent counterclaimed against complainant in the 
amount of $51,410.45. By letter dated January 18, 1984, the parties 
notified the Department they they had amicably resolved this 
matter. In doing so, the parties authorized dismissal of the com- 
plaint and counterclaim filed herein. 

Accordingly, the complaint and counterclaim are hereby dis- 
missed. 


HomMEsTEAD ToMATO PackING Co. INc. v. Mims Propuce, INc. 
PACA Docket No. 2-6174. Decided February 10, 1984. 


Andrew Stanton, Presiding Officer. 
Complainant, pro se. 
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Donna Allender, Nogaies, Arizona, for respondent. 
Decision by Donald A. Campbell, Judicial Officer. 
RULING ON RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a Deci- 
sion and Order was issued on January 9, 1984, awarding reparation 
to complainant in the amount of $5,257.80, plus interest. Respond- 
ent filed a petition for reconsideration on January 17, 1984, auto- 
matically staying the Decision and Order (see 7 CFR 47.24(a)). 

In its petition, respondent claims that the Decision and Order 
erred in holding respondent liable since complainant had deposited 
respondent’s checks and failed to make any protest until several 
months later. Respondent also claims that the Decision and Order 
ignored violations of the Act by the broker, which failed to issue 
broker’s memorandums of sale. These allegations of error are with- 
out merit. 

With respect to respondent’s first claim, the Decision and Order 
correctly pointed out that in order for an accord and satisfaction to 
occur, relieving respondent of any further liability, respondent’s 
payment to complainant must be clearly designated as payment in 
full, citing Branix Trucking v. Cumberland Produce Co., Inc., 41 
Agric. Dec. 1814 (1982). Respondent had ample opportunity to 
submit evidence to show that its payment was so designated, but 
failed to do so. 

Regarding respondent’s second claim of error, the issue of wheth- 
er the broker breached its duties by failing to issue memorandums 
of sale was not addressed in the Decision and Order. This was 
proper, as the broker was not a party in this proceeding. Further, 
the absence of these memorandums of sale had no effect on re- 
spondent’s liability, as the record contains adequate evidence of the 
contract prices agreed to by the parties and respondent’s failure to 
pay them so as to fully justify the conclusions reached by the Deci- 
sion and Order. 

Respondent’s petition for reconsideration is hereby dismissed. 
The reparation awarded in the January 9, 1984, Decision and 
Order shall be paid within 30 days from the date of this order. 
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BusHMANS Inc. v. G & T TERMINAL PackacinG Co. Inc. PACA 
Docket No. 2-6094. Decided February 13, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), a deci- 
sion and order awarding reparation to complainant was issued on 
December 8, 1983. In accordance with a motion by respondent, an 
order was issued January 3, 1984, staying the December 8, 1983, 
order and granting respondent until January 10, 1984, to file a pe- 
tition to rehear, reargue and reconsider. Prior to January 10, 1984, 
respondent’s attorney requested a two day extension because of ill- 
ness. The extension was granted. However, in an order dated Janu- 
ary 25, 1984, respondent’s petition, filed on January 12, 1984, was 
rejected, the January 3, 1984, stay order vacated and the December 
8, 1983, decision and order reinstated. This January 25, 1984, order 
was in error, as respondent’s January 12, 1984, petition was timely 
filed due to the granting of the two day extension. 

Accordingly, the January 25, 1984, order is hereby stayed, and 
respondent is granted 10 days from the receipt of this order to 
refile its petition to rehear, reargue and reconsider. 


RecLA Import-ExportT MANAGEMENT Corp. v. FARM FRESH PRop- 
ucE, Inc. PACA Docket No. 6170. Decided February 16, 1984. 


Decision by Donald A. Campbell, Judicial Officer. 
ORDER OR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Decision 
and Order was issued on December 21, 1983, awarding reparation 
to the complainant in the amount of $3,400. This Order was stayed 
on January 20, 1984. By petition received January 31, 1984, re- 
spondent has moved that this matter be reconsidered. 

Respondent’s objections to the Decision and Order of December 
21, 1983, were fully answered therein, upon reconsideration we find 
that the Order of December 21, 1983, is supported by the evidence 
and the law applicable thereto. Accordingly, the petition is dis- 
missed without serving a copy thereof upon complainant. Also, the 
January 20, 1984, Stay Order is vacated. 
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The reparation awarded in our order of December 21, 1983, shall 
be paid within (30) days from the date of this Order. 
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REPARATION DEFAULT DECISIONS ISSUED BY DONALD A. CAMPBELL, 
JUDICIAL OFFICER 


Rosinson & Swa.es ENTERPRISES, INc. v. Louis H. Austrin d/b/a 
J & L Tomatogs. PACA Docket No. RD-82-6417. Decided Janu- 
ary 10, 1984. 
Respondent was ordered to pay complainant $11,368.00, with in- 
terest thereon from September, 1982. 


FRUITERER, LTD. a/t/a QUETZAL BROKERAGE Co., v. LAm’s INC. a/t/a 
Lam’s Import & Export and/or Horacio Gom. PACA Docket 
No. RD-84-60. Decided January 16, 1984. 

Respondent was ordered to pay complainant $3,210.00, with in- 

terest thereon from March 1, 1983. 


M & R Tomato Distrisutors INc. v. FRANKLIN PRropuceE Co. INc. 
PACA Docket No. RD-84-61. Decided January 16, 1984. 
Respondent was ordered to pay complainant $2,092.50, with in- 
terest thereon from March 1, 1983. 


Hunts Point Tomato Co. Inc. v. FRANKLIN PropucE Co. INc. 
PACA Docket No. RD-84-62. Decided January 16, 1984. 
Respondent was ordered to pay complainant $1,112.50, with in- 
terest thereon from April 1, 1983. 


Noses PACKING Co., v. Bic CHreF Tomato & Propuce, Inc. PACA 
Docket No. RD-84-63. Decided January 16, 1984. 
Respondent was ordered to pay complainant $11,896.00, with in- 
terest thereon from June 1, 1983. 
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Linpy Farms Inc. v. DAN GarciA BROKERAGE INc. PACA Docket 
No. RD-84-64. Decided January 16, 1984. 
Respondent was ordered to pay complainant $13,890.28, with in- 
terest thereon from April 1, 1983. 


Harvey C. Hansen v. SEAFoop Corp. oF VA a/t/a SANDLER 
Propuce. PACA Docket No. RD-84-85. Decided January 16, 
1984. 

Respondent was orderd to pay complainant $6,189.30, with inter- 

est thereon from September 1, 1983. 


Ritrcito Propuce Inc. v. Wuy Inc. a/t/a Isaac Kossow Inc. PACA 
Docket No. RD-84-4. Decided January 16, 1984. 


Respondent was ordered to pay complainant $2,772.00, with in- 
terest thereon from April 1, 1983. 


Reapy Pac Propuce Inc. v. CaALt-NEvA Propuce Co. Inc. PACA 
Docket No. RD-84-67. Decided January 16, 1984. 
Respondent was ordered to pay complainant $418.50, with inter- 
est thereon from May 1, 1983. 


Reapy Pac Propuce™ Inc. v. DeNver’s Best. PACA Docket No. RD- 
84-68. Decided January 17, 1984. 
Respondent was ordered to pay complainant $9,466.92, with in- 
terest thereon from June 1, 1983. 


SrruBE CELERY & VEGETABLE Co. v. NorTtH Propuce Inc. PACA 
Docket No. RD-84-69. Decided January 17, 1984. 
Respondent was ordered to pay complainant $2,913.70, with in- 
terest thereon from October 1, 1983. 
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BIANCHI & Sons PACKING Co. v. SUNSET PropucE Co. PACA Docket 
No. RD-84-70. Decided January 17, 1984. 
Respondent was ordered to pay complainant $37,146.00, with in- 
terest thereon from October 1, 1982. 


MissourI Hitt Farms v. De Feo Packers & Distrisutors INc. 
PACA Docket No. RD-84-71. Decided January 17, 1984. 
Respondent was ordered to pay complainant $7,078.25, with in- 
terest thereon from March 1, 1983. 


Hunt Ort Company a/t/a PLANTATION PRopucE Co. v. A. L. BAcu- 
MAN Propuce Co. PACA Docket No. RD-84-72. Decided Janu- 
ary 17, 1984. 

Respondent was ordered to pay complainant $9,325.00, with in- 

terest thereon from May 1, 1983. 


Four Star Tomato Inc. v. Fain Propuce Corporation. PACA 
Docket No. RD-84-73. Decided January 17, 1984. 
Respondent was ordered to pay complainant $12,190.50, with in- 
terest thereon from July 1, 1983. 


Sicma Propuce Co. Inc. v. Stn-Son Propuce Inc. PACA Docket 
No. RD-84-74. Decided January 17, 1984. 
Respondent was ordered to pay complainant $40,130.40, with in- 
terest thereon from April 1, 1983. 


Victor’s PrRopUCE v. HENRY’s Propuce. PACA Docket No. RD-84- 
75. Decided January 17, 1984. 

Respondent was ordered to pay complainant $15,235.50, with in- 
terest thereon from April 1, 1982. 
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JOHN LivacicH Propuce INc. a/t/a ALL FRESH PropuceE DistTRIBu- 
ToRS v. CHINO’s DistRIBUTING Co. Inc. PACA Docket No. RD- 
84-76. Decided January 17, 1984. 

Respondent was ordered to pay complainant $3,592.50, with in- 

terest thereon from November 1, 1982. 


Sigma Propuce Co. Inc. v. Joun R. Montes d/b/a MirAMAR FARM 
Sates. PACA Docket No. RD-84-77. Decided January 18, 1984. 


Respondent was ordered to pay complainant $1,260.00, with in- 
terest thereon from June 1, 1983. 


ELMorRE & Stauut Inc. v. P L W Propuce Company Inc. PACA 
Docket No. RD-84-78. Decided January 18, 1984. 


Respondent was ordered to pay complainant $850.00, with inter- 
est thereon from April 1, 1983. 


HALLMARK PRODUCE CoMPANY v. P L W Propuce Company INc. 


PACA Docket No. RD-84-79. Decided January 18, 1984. 


Respondent was ordered to pay complainant $2,537.50, with in- 
terest thereon from April 1, 1983. 


RaAwLs BROKERAGE, INc. v. P L W Propuce Company, Inc. PACA 
Docket No. RD-84-80. Decided January 18, 1984. 
Respondent was ordered to pay complainant $17,599.25, with in- 
terest thereon from February 1, 1983. 


RUSKIN VEGETABLE CORPORATION v. FAIN PRODUCE CORPORATION. 
PACA Docket No. RD-84-81. Decided January 18, 1984. 
Respondent was ordered to pay complainant $6,552.00, with in- 
terest thereon from July 1, 1983. 
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G A B Propuce Inc. v. MirAMAR Farm SALEs. PACA Docket No. 
RD-84-82. Decided January 18, 1984. 
Respondent was ordered to pay complainant $8,499.90, with in- 
terest thereon from April 1, 1983. 


JOE Pups, INc. v. JOHN R. Montes d/b/a MIRAMAR FARM SALES. 
PACA Docket No. RD-84-83. Decided January 18, 1984. 
Respondent was ordered to pay complainant $23,222.00, with in- 
terest thereon from August 1, 1983. 


O & E Growers INc. v. CENTRAL WV WHOLESALE PRODUCE INC. 
PACA Docket No. RD-84-84. Decided January 18, 1984. 
Respondent was ordered to pay complainant $3,996.00 with inter- 
est thereon from March 1, 1983. 


HoMESTEAD TOMATO PACKING Co., INc. v. ToM LANGE COMPANY 
Inc. PACA Docket No. RD-84-85. Decided January 18, 1984. 
Respondent was ordered to pay complainant $1,440.00, with in- 
terest thereon from May 1, 1983. 


DALE M. Swain d/b/a PALM Fruit Sup v. FRED FREGO d/b/a FARM 
FRESH Propuce. PACA Docket No. RD-84-86. Decided Febru- 
ary 1, 1984. 

Respondent was ordered to pay complainant $23,900.50, with in- 

terest thereon from August 1, 1983. 


Ac-West Growers, INc. v. NORMAN’s CouNTRY MaArkKET, INC. 
PACA Docket No. RD-84-87. Decided February 1, 1984. 
Respondent was ordered to pay complainant $7,566.50, with in- 
terest thereon from September 1, 1983. 





PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
Volume 43 Number 1 


HomMEsTEAD Tomato PackinG Co. INc. v. Tomatoes Inc. PACA 
Docket No. RD-84-88. Decided February 1, 1984. 
Respondent was ordered to pay complainant $40,984.80, with in- 
terest thereon from May 1, 1983. 


CONTINENTAL SALES v. LITTLE FARMER’S Market. PACA Docket No. 
RD-84-89. Decided February 1, 1984. 
Respondent was ordered to pay complainant $500.00, with inter- 
est thereon from June 1, 1983. 


But & Price, Inc. a/t/a ALAN BULL PRopUCE v. MANDOLINI Co. 
PACA Docket No. RD-84-90. Decided February 1, 1984. 
Respondent was ordered to pay complainant $240.00, with inter- 
est thereon from July 1, 1983. 


NoGALes Propuce Inc. v. R. H. Propuce Inc. PACA Docket No. 
RD-84-91. Decided February 2, 1984. 


Respondent was ordered to pay complainant $4,625.40, with in- 
terest thereon from April 1, 1983. 


HERBERT E. HOVERSEN AND TIMOTHY J. HovERSEN d/b/a HOVERSEN 
& Sons v. Nortu Propuce Inc. PACA Docket No. RD-84-92. 
Decided February 2, 1984. 

Respondent was ordered to pay complainant $560.00, with inter- 

est thereon from October 1, 1983. 


Aut State Packers Inc. v. Fresh Worip Inc. PACA Docket No. 
RD-84-93. Decided February 2, 1984. 
Respondent was ordered to pay complainant $9,106.20, with in- 
terest thereon from September 1, 1983. 
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Bravo Distrisutors INc. v. MOUNTAIN PropuceE Sates Inc. PACA 
Docket No. RD-84-94. Decided February 2, 1984. 
Respondent was ordered to pay complainant $19,447.40, with in- 
terest thereon from June 1, 1983. 


A. Levy Dist. Co. Inc. v. FREsH Wortp Inc. PACA Docket No. RD- 
84-95. Decided February 2, 1984. 
Respondent was ordered to pay complainant $23,484.00, with in- 
terest thereon from August 1, 1983. 


OsweGco Growers & Suppers INc. v. EASTERN Propuce Co. INc. 
PACA Docket No. RD-84-96. Decided February 3, 1984. 
Respondent was ordered to pay complainant $4,255.00, with in- 
terest thereon from April 1, 1983. 


J. R. Norton Company v. FrEsH Wortp Inc. PACA Docket No. 


RD-84-97. Decided February 3, 1984. 
Respondent was ordered to pay complainant $3,465.00, with in- 
terest thereon from September 1, 1983. 


SUNNYSIDE PackING ComPANY v. FRESH Wor.Lp Inc. PACA Docket 
No. RD-84-98. Decided February 3, 1984. 
Respondent was ordered to pay complainant $12,813.00, with in- 
terest thereon from September 1, 1983. 


WATSONVILLE Berry Co-Op. v. FRESH WorxLD Inc. PACA Docket No. 
RD-84-99. Decided February 3, 1984. 
Respondent was ordered to pay complainant $8,023.40, with in- 
terest thereon from October 1, 1983. 
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Gur LAKE PropucE Co. v. Bic CureF TOMATO AND PRODUCE INC. 
PACA Docket No. RD-84-100. Decided February 3, 1984. 
Respondent was ordered to pay complainant $585.00, with inter- 
est thereon from April 1, 1983. 


JOE Puiturps & Associates, Inc. v. SUPER DUPER FRUIT AND VEGE- 
TABLE Co. INc. a/t/a AssocIATED Foop Service. PACA Docket 
No. RD-84-101. Decided February 3, 1984. 

Respondent was ordered to pay complainant $206,506.65, with in- 

terest thereon from September 1, 1983. 


Dicuter BrotHers & Guiass INc. v. WALTER W. Honces JR. d/b/a 
Britt Hopces & Sons. PACA Docket No. RD-84-102. Decided 
February 6, 1984. 

Respondent was ordered to pay complainant $6,701.55, with in- 

terest thereon from January 1, 1983. 


Unitep Potato Co. Inc. v. Buppy YOUNGHOLM d/b/a YOUNGHOLM 
Propuce Co. PACA Docket No. RD-84-103. Decided February 
6, 1984. 
Respondent was ordered to pay complainant $2,943.00, with in- 
terest thereon from September 1, 1983. 


RicHARD Crossy v. Hess & HEeNprix, Inc. PACA Docket No. RD- 
84-104. Decided February 6, 1984. 
Respondent was ordered to pay complainant $15,453.65, with in- 
terest thereon from August 1, 1982. 


SicMA Propuce Co. Inc. v. VOLARE MARKETING Inc. PACA Docket 
No. RD-84-105. Decided February 6, 1984. 
Respondent was ordered to pay complainant $58,723.80, with in- 
terest thereon from June 1, 1983. 
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Sait Crty Propuce Co. Inc. v. EAGLE Rock Propuce Inc. PACA 
Docket No. RD-84-106. Decided February 6, 1984. 
Respondent was ordered to pay complainant $797.44, with inter- 
est thereon from December 1, 1982. 


NOGALES PropuceE INc. v. VOLARE MARKETING INc. PACA Docket 
No. RD-84-107. Decided February 6, 1984. 
Respondent was ordered to pay complainant $58,760.49, with in- 
terest thereon from May 1, 1983. 


HERRICK & SONS RANCHES v. MANDOLINI Co. PACA Docket No. RD- 
84-108. Decided February 8, 1984. 
Respondent was ordered to pay complainant $1,056.00, with in- 
terest thereon from August 1, 1983. 


Oxray PRopUCE COMPANY v. HUGH YOUNG PrRopucE Co. PACA 
Docket No. RD-84-109. Decided February 8, 1984. 
Respondent was ordered to pay complainant $5,682.50, with in- 
terest thereon from December 1, 1982. 


BRANDT Farms Inc. v. FRESH WorLD INc. PACA Docket No. RD- 
84-110. Decided February 8, 1984. 
Respondent was ordered to pay complainant $5,966.75, with in- 
terest thereon from October 1, 1983. 


SALINAS MARKETING COOPERATIVE v. FRESH WorLD Inc. PACA 
Docket No. RD-84-111. Decided February 8, 1984. 
Respondent was ordered to pay complainant $2,319.20, with in- 
terest thereon from October 1, 1983. 
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Sam Wana Foop Corp. Inc. v. Jin Han Foop Propuce Inc. PACA 
Docket No. RD-84-112. Decided February 8, 1984. 
Respondent was ordered to pay complainant $1,300.00, with in- 
terest thereon from January 1, 1983. 


Krinc Satap Avocapo Co. Inc. v. ELire Propuce BROKERAGE INC. 
PACA Docket No. RD-84-113. Decided February 8, 1984. 
Respondent was ordered to pay complainant $17,539.20, with in- 
terest thereon from May 1, 1983. 


WELL-Pict Inc. v. FREDRICK RomorF d/b/a SUREWAY DISTRIBUTING 
Co. PACA Docket No. RD-84-114. Decided February 9, 1984. 
Respondent was ordered to pay complainant $16,937.30, with in- 
terest thereon from July 1, 1983. 


SicMA Propuce Co Inc. v. NOGALES TERMINAL DistrisuTors INC. 
PACA Docket No. RD-84-115. Decided February 9, 1984. 


Respondent was ordered to pay complainant $9,019.50, with in- 
terst thereon from June 1, 1983. 


LesteR TOWELL Distrisutors, INc. v. A. BENANDI & Sons, INc. 
PACA Docket No. RD-84-116. Decided February 9, 1984. 
Respondent was ordered to pay complainant $1,762.40, with in- 
terest thereon from May 1, 1983. 


ONEONTA TRADING CORPORATION v. ANTHONY J. D’Acaquisto d/b/a 
Tropic BANANA Co. PACA Docket No. RD-84-117. Decided 
February 9, 1984. 

Respondent was ordered to pay complainant $1,080.00, with in- 

terest thereon from September 1, 1983. 
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Tony Garcia’s Propuce v. Bic A Inc. PACA Docket No. RD-84- 
118. Decided February 9, 1984. 
Respondent was ordered to pay complainant $8,000.00, with in- 
terest thereon from June 1, 1983. 


Parsons PackinG Inc. v. TREASURE VALLEY Foops Inc. PACA 
Docket No. RD-84-119. Decided February 9, 1984. 
Respondent was ordered to pay complainant $79,763.97, with in- 
terest thereon from April 1, 1983. 


S. TrInGALI & Sons Inc. v. FRANKLIN D. MILLER d/b/a MILLER’s 
Propuce Company. PACA Docket No. RD-84-122. Decided 
February 23, 1984. 

Respondent was ordered to pay complainant $23,148.50, with in- 

terest thereon from May 1, 1983. 


GriFFIN & BRAND oF MCALLEN INc. v. G.J.Z. MARKETING CORPORA- 

TIon. PACA Docket No. RD-84-123. Decided February 23, 1984. 

Respondent was ordered to pay complainant $2,955.00, with in- 
terest thereon from April 1, 1983. 


Rospert E. Harvey, JR. PRODUCE v. FARM FRESH Propuce. PACA 
Docket No. RD-84-124. Decided February 23, 1984. 
Respondent was ordered to pay complainant $2,904.00, with in- 
terest thereon from July 1, 1982. 


Pat BROKERAGE COMPANY OF CALIFORNIA v. MACDONALD IMPORT 
Co. Inc. PACA Docket No. RD-84-126. Decided February 23, 
1984. 

Respondent was ordered to pay complainant $762.50, with inter- 

est thereon from September 1, 1983. 
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Crown Propuce Distrisutors, formerly: NATIONWIDE PRODUCE 
Distrisutors v. Gop Coast Propuce Company Inc. PACA 
Docket No. RD-84-127. Decided February 23, 1984. 

Respondent was ordered to pay complainant $1,550.00, with in- 

terest thereon from May 1, 1983. 


Bup ANTLE, INc. v. MacDonaLp Import Co. Inc. PACA Docket No. 
RD-84-128. Decided February 23, 1984. 
Respondent was ordered to pay complainant $3,947.40, with in- 
terest thereon from September 1, 1983. 


Vatiey Harvest DistrisutinG Inc. v. MACDONALD Import Co. INc. 
PACA Docket No. RD-84-129. Decided February 24, 1984. 
Respondent was ordered to pay complainant $5,128.50, with in- 
terest thereon from October 1, 1983. 


FresH WESTERN MARKETING INC. v. MACDONALD Import Co. INc. 


PACA Docket No. RD-84-130. Decided February 24, 1984. 
Respondent was ordered to pay complainant $1,216.75, with in- 
terest thereon from November 1, 1983. 


Satrinas MARKETING COOPERATIVE v. MACDONALD Import Co. INc. 
PACA Docket No. RD-84-131. Decided February 24, 1984. 
Respondent was ordered to pay complainant $3,463.70, with in- 
terest thereon from November 1, 1983. 


Pro-Vec Inc. v. MacDonaLp Import Co. Inc. PACA Docket No. 
RD-84-132. Decided February 24, 1984. 
Respondent was ordered to pay complainant $2,427.00, with in- 
terest thereon from September 1, 1983. 
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GrorGE LEONE d/b/a Georce LEONE Farms v. A & D TropicaL 
Propuce Inc. PACA Docket No. RD-84-133. Decided February 
24, 1984. 
Respondent was ordered to pay complainant $1,455.00, with in- 
terest thereon from August 1, 1983. 


MISCELLANEOUS REPARATION DEFAULT ORDERS 


Jos. Crminos Foops, Inc. v. JAMES N. FAULKNER & JONATHAN R. 
Storm d/b/a FAULKNER and StoRM INTERNATIONAL. PACA 
Docket No. RD-84-12. Decided January 5, 1984. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER VACATING STAY AND REINSTATING DEFAULT ORDER 

In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. A Default Order was thus issued on 
November 8, 1983. However, subsequent to the issuance of the De- 
fault Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). A Stay Order was 
issued on November 28, 1983. 

The record has been carefully considered and it is concluded that 
good reason has not been shown why the relief requested in the 
motion should be granted. See 7 CFR 47.25(e). Respondent claims 
that after it split in February 1983, the person concerned in this 
transaction, Jonathan R. Storm, moved and was late in receiving 
the necessary information. However, the record shows that the 
complaint was properly served upon respondent on September 6, 
1983, and if respondent failed to promptly notify Mr. Storm of ‘the 
existence of this complaint, it is no excuse for respondent’s default. 
Accordingly, the Stay Order is hereby vacated and the Default 
Order is reinstated, with the reparation awarded therein to be paid 
within 30 days from the date of this order. 


VALLE DE VELARDE Co-Op v. R.A. CANALES d/b/a R.A. CANALES 
ProcepurE. PACA Docket No. RD-84-15. Decided January 5, 
1984. 

Decision by Donald A. Campbell, Judicial Officer. 

ORDER VACATING STAY AND REINSTATING DEFAULT ORDER 
In this reparation proceeding under the Perishable Agricultural 

Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.), a De- 

fault Order was issued on November 3, 1983, awarding reparation 

to the complainant in the amount of $1,167.25. Subsequent to re- 
ceipt of respondent’s request for reopening, the Default Order was 
stayed on November 16, 1983. A copy of respondent’s request for 
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reopening was served on complainant which failed to file a re- 
sponse thereto. 

Respondent’s request for reopening is supported solely by the fol- 
lowing statement: “The reason Mr. Canales had not answer [sic] 
this request is because he has growing areas in the State of Sina- 
loo-Mexico and Sonora Mexico of Winter vegetables.” However, Mr. 
Canales was served with a copy of the complaint on September 1, 
1983. He signed the return receipt card himself. The service letter 
very clearly indicated that an answer needed to be filed within 
twenty days of receipt. Yet, apparently, respondent chose to ignore 
this. We do not find respondent’s stated reason for his failure to 
file a timely answer to be just cause for reopening. 

In view of the above. the Stay Order of November 16, 1983, is va- 
cated, and the Default Order of November 3, 1983, is reinstated 
except that payment shall be made within 30 days of the date of 
this order. 


HARKNESS-COLGATE-BARTELL INC. a/t/a UNITED PACKING Co. uv. 
Nico.ta RuFFINI d/b/a PLAINVILLE Propuce. PACA Docket No. 
RD 84-17. Decided January 5, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 

In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. A Default Order was thus issued on 
November 4, 1983. However, subsequent to the issuance of the De- 
fault Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). A Stay Order was 
issued on December 6, 1983. 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Respondent has 10 days from the receipt of 
this order in which to file its answer. If the answer is not timely 
filed, the Default Order will be reinstated. 

[New Docket No. 2-6458.—Ed.] 


Let-Us-Pak v. BENNY MANDELL Propuce, Inc. PACA Docket No. 
RD-84-16. Decided January 23, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER REOPENING AFTER DEFAULT 


In this proceeding under the Perishable Agricultural Commod- 
ities Act, 1930, as amended (7 U.S.C. 499a et seq.), the respondent 
failed to file a timely answer. However, prior to the issuance of a 
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Default Order, respondent filed a motion to reopen the proceeding 
after default and allow the filing of an answer pursuant to section 
47.25 of the Rules of Practice (7 CFR 47.25(e)). 

The record has been carefully considered and it is concluded that 
the motion to reopen was filed within a reasonable time, and that 
good reason has been shown why the relief requested in the motion 
should be granted. Mendelson-Zeller Co. v. United Fruit Distribu- 
tors, 16 A.D. 790 (1957). Accordingly, respondent’s default in the 
filing of an answer is set aside. 

Respondent has 10 days from its receipt of this order to file an 
answer. If it is not timely filed, this order will be vacated and a 
Default Order will be issued. 

[New Docket No. 2-6446.—Ed.] 


C. H. Ropinson Company v. GARLANDO’S WHOLESALE PRODUCE INC. 
PACA Docket No. RD-84-53. Decided January 23, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER VACATING DEFAULT ORDER AND DISMISSING COMPLAINT 
In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), respond- 
ent failed to file an answer and was in default. On December 5, 
1983, a letter was received from respondent alleging that it had 
made full payment of the amount claimed in the complaint. Com- 
plainant was sent a letter dated December 13, 1983, giving it 10 
days from its receipt thereof to respond to respondent’s allegation 
of payment. Complainant was advised that if no response was filed, 
it would be assumed that full payment had in fact been made and 
the complaint would be dismissed. Complainant has failed to re- 
spond and, therefore, its complaint will be dismissed. 
A Default Order against respondent for $2,880 was erroneously 
issued on December 14, 1988, and is hereby vacated. The complaint 
is hereby dismissed. 


BiaNcuHi & Sons Packinc Co. v. SUNSET Propuce Co. PACA Docket 
No. RD-84-70. Decided February 8, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seqg.), a Default 
Order was issued on January 17, 1984, awarding reparation to the 
complainant in the amount of $37,146. By mailgram received Janu- 
ary 6, 1984, respondent has moved that this matter be reopened. 

Accordingly, the order of January 17, 1984 is hereby stayed. 
Complainant may have fifteen (15) days from receipt of this order 
to file an answer to the petition to reopen. 
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Ac-West Growers, INc. v. NorMAN’s Country Market, INc. 
PACA Docket No. RD-84-87. Decided February 8, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a default 
order was issued on February 1, 1984, awarding reparation to the 
complainant in the amount of $7,566.50. By letter received by the 
Department on January 30, 1984, but not processed until after Feb- 
ruary 1, 1984, respondent has moved that this matter be reopened 
after default. 

Accordingly, the order of February 1, 1984 is hereby stayed. Com- 
plainant may have fifteen (15) days from receipt of this order to file 
an answer to the motion to reopen after default. 


HoMESTEAD TOMATO PAckING Co., INc. v. TomaAToEs, INc. PACA 
Docket No. RD-84-88. Decided February 16, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
STAY ORDER 

In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499 et seq.), a Default 
Order was issued on February 1, 1984, awarding reparation to the 
complainant in the amount of $40,984.80. By telegram received 
February 6, 1984, respondent has moved that this matter be re- 
opened. 

Accordingly, the order of February 1, 1984 is hereby stayed. Com- 


plainant may have fifteen (15) days from receipt of this order to file 
an answer to the petition to reopen. 


Napies Propuce, Inc. v. R.H. Propuce, Inc. PACA Docket No. 
RD-84-91. Decided February 21, 1984. 
Decision by Donald A. Campbell, Judicial Officer. 
ORDER VACATING DEFAULT ORDER AND DISMISSING COMPLAINT 

This is a reparation proceeding under the Perishable Agricultur- 
al Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A 
timely complaint was filed in which complainant seeks reparation 
against respondent in the amount of $4,625.40 in connection with a 
transaction involving the shipment of squash in interstate com- 
merce. 

A copy of the formal complaint was served on respondent which 
failed to file a timely answer thereto. On February 2, 1984, a De- 
fault Order was issued. However, by letter received February 2, 
1984, complainant notified the Department that respondent ten- 
dered to complainant a check in full settlement of complainant’s 
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claim. Complainant, in its letter authorized dismissal of its com- 
plaint filed herein. 

Accordingly, the Default Order issued February 2, 1984, is vacat- 
ed, and the complaint is hereby dismissed. 
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In re: VERMONT Meat Packers Inc. PPIA Docket No. 7. Decided 
January 30, 1984. 


Employees convicted of aiding and abetting a Federal Meat Inspector in receiving 
a gratuity—Importing meat without certificate—Giving a gratuity—Consent. 


Sally Stratman, for complainant. 

Philip C. Ollson, Washington, D.C., for respondent. 

Decision by Victor Palmer, Administrative Law Judge. 
CONSENT DECISION 

This is a proceeding under the Federal Meat Inspection Act, as 
amended (21 U.S.C. § 601 et seg.) (FMIA), and the Poultry Products 
Inspection Act (21 U.S.C. § 451 et seg.) (PPIA), to withdraw federal 
meat and poultry products inspection service from Respondent Ver- 
mont Meat Packers, Inc. This proceeding was commenced by a 
complaint filed on February 8, 1983, by the Administrator of the 
Food Safety and Inspection Service (FSIS), United States Depart- 
ment of Agriculture, who is responsible for the administration of 
the federal meat and poultry products inspection services. The par- 
ties have agreed that this proceeding should be terminated by the 
entry of the Consent Decision set forth below and have agreed to 
the following Stipulation: 

1. For purposes of this Stipulation and the provisions of this Con- 
sent Decision only, Respondent Vermont Meat Packers, Inc., 
admits the Findings of Fact set forth herein, admits all of the juris- 
dictional allegations of the complaint, and waives: 

(a) Any further procedural steps; 

(b) Any requirement that the final decision in this proceeding 
contain findings and conclusions with respect to all material issues 
of fact, law or discretion, as well as the reasons or bases thereof; 
and 


(c) All rights to seek judicial review and otherwise to challenge 
or contest the validity of this decision. 

2. The Stipulation and Consent Decision are for settlement pur- 
poses in this proceeding only and do not otherwise constitute an 
admission or denial by Respondent Vermont Meat Packers, Inc., 
that it has violated any regulations or statutes involved. 

3. The Respondent Vermont Meat Packers, Inc., waives any 
action against the United States Department of Agriculture under 
the Equal Access to Justice Act of 1980 (5 U.S.C. 9504 et seq.) for 
fees and other expenses incurred by Respondent in connection with 
this proceeding. 

FINDINGS OF FACT 

1. Vermont Meat Packers, Inc., hereinafter referred to as Re- 
spondent, is a corporation which operates a meat and poultry proc- 
essing establishment at Jonergin Drive, Swanton, Vermont 05488. 
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2. Respondent is now, and at all times material herein was, the 
recipient of inspection service under Title I of the FMIA and under 
the PPIA. 

3. Gerald Puttick is now, and at all times material herein was, 
the President and ten percent or more stockholder of and responsi- 
bly connected with the Respondent. 

4. Steve Mintz is now, and at all times material was, the Vice 
President and ten percent or more stockholder of and responsibly 
connected with the Respondent. 

5. Isaac Bravmann was at all times material herein, the General 
Production Manager of and responsibly connected with, the Re- 
spondent and is still employed by Respondent Vermont Meat Pack- 
ers, Inc., in a nonresponsibility connected position. 

6. Gerald Puttick, on December 18, 1982, was convicted, in the 
United States District Court for the District of Vermont, of one 
felony for aiding and abetting the giving of a gratuity (money) to a 
public official in violation of 18 U.S.C. 201 (f) and 18 U.S.C. 2. 

7. Steve Mintz, on December 18, 1982, was convicted, in the 
United States District Court for the District of Vermont, of one 
felony of giving a gratuity (money) to a public official in violation 
of 18 U.S.C. 201(f), one felony for aiding and abetting a federal 
meat inspector in receiving a gratuity (money) in violation of 21 
U.S.C. 622 and 18 U.S.C. 2, and one misdemeanor for importing 
meat food products into the United States without an inspection 
certificate from the exporting country in violation of 21 U.S.C. 620. 

8. Isaac Bravmann, on December 18, 1982, was convicted, in the 
United States District Court for the District of Vermont, of one 
felony for giving a gratuity (money) to a public official in violation 
of 18 U.S.C. 201(f). 

CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth in 
the following Consent Decision in disposition of this proceeding, 
such Decision will be issued. 

ORDER 
I 


Inspection is hereby withdrawn for an indefinite period from Re- 
spondent Vermont Meat Packers, Inc., and all affiliates, sub- 
sidiaries, successors, and assigns. Such withdrawal will be held 
in abeyance for so long as: 

(a) Steve Mintz, Isaac Bravmann and Gerald Puttick are no 
longer associated with Respondent Vermont Meat Packers, Inc., as 
stockholders, officers, directors, employees, or consultants; and 

(b) Said individuals do not enter upon the premises of Respond- 
ent Vermont Meat Packers, Inc.; and 
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(c) Respondent Vermont Meat Packers, Inc., has no business 
dealing with any domestic firms with which Steve Mintz is associ- 
ated as an officer, director, employee, or consultant, and which pre- 
pare, sell, or distribute meat or poultry products; 

(d) Respondent Vermont Meat Packers, Inc., has no business 
dealing with any domestic firms with which Isaac Bravmann is as- 
sociated as an officer, director, or responsibly connected employee, 
official, or consultant, and which prepare, sell, or distribute meat 
or poultry products. This provision shall not preclude Isaac Brav- 
mann from employment in a non-responsible position as defined in 
§ 18 of the Poultry Products Inspection Act (21 U.S.C. 467) and 
§ 401 of the Federal Meat Inspection Act (21 U.S.C. 671), at any 
firm other than those owned, operated, or controlled by Vermont 
Meat Packers, Inc., its affiliates, Steve Mintz or Gerald Puttick. 

(e) Financial divestiture of Steve Mintz, and Gerald Puttick 
from Respondent Vermont Meat Packers, Inc., shall be accom- 
plished within 90 days from the effective date of this order. 

(f} Physical removal of Steve Mintz and Isaac Bravmann from 
the premises and operations of Respondent Vermont Meat Packers, 
Inc., shall be accomplished within 90 days from the effective date 
of this Order. 

(g) Physical removal of Gerald Puttick from the premises and 
operations of Respondent Vermont Meat Packers, Inc., shall be ac- 
complished by October 1, 1984. 

(h) With respect to Gerald Puttick only, nothing in this Order 
shall prevent or prohibit him from operating as an independent 
meat broker or distributor, provided that Respondent Vermont 
Meat Packers, Inc., is not his exclusive or major account; that is, 
all accounts, other than Respondent Vermont Meat Packers, Inc., 
shall constitute at least 51% of the annual dollar volume of prod- 
ucts handled; provided further that if Gerald Puttick does not meet 
the conditions of this paragraph within 24 months from the effec- 
tive date of this Order, the Respondent Vermont Meat Packers, 
Inc., shall cease indefinitely all business dealings covered by this 
Order with Gerald Puttick. 

(i) Compliance with paragraph (h) above shall be met by 
Gerald Puttick submitting reports prepared by a Certified Public 
Accountant to the Department. Compliance may also be deter- 
mined and verified by independent inspection by employees of the 
Department. The first such report shall cover the year 1985 and 
shall be submitted by April 1, 1986. Annual calendar year reports 
shall be done thereafter on April 1st of each year up to, and includ- 
ing April 1, 1989. 
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(j) Within five years of the effective date of this Order, Re- 
spondent Vermont Meat Packers, Inc., or any of its officers, em- 
ployees, or agents do not violate (as that term is defined in para- 
graph II infra) any section of the FMIA or PPIA involving the 
preparation, sale, transportation, or attempted distribution of any 
adulterated or misbranded products or do not violate any of the im- 
portation provisions of the FMIA or PPIA; and 

(k) Vermont Meat Packers, Inc., or any of its officers, employ- 
ees or agents do not unlawfully give, pay, or offer, directly or indi- 
rectly, any money or other thing of value to any meat inspector, 
meat grader, other person acting on behalf of the United States 
Government, or other public official, in connection with any aspect 
of its operation; and 

(1) Within five years of the effective date of this Order, Re- 
spondent Vermont Meat Packers, Inc.: 

1. Does not knowingly hire, in any capacity, any individual 
who has been convicted of bribery, attempted bribery, or solicita- 
tion of an unlawful gratuity, and 

2. Immediately dismisses from its employment any such indi- 
vidual, hired after the effective date of this decision, when that in- 
dividual’s conviction becomes known. 

II 
The violation of any provision in paragraph I of this order will 
result in the immediate and indefinite withdrawal of inspection 
services under Title I of the FMIA and under the PPIA. The term 
violate means a violation found upon a final decision in a formal 
adjudicatory proceeding before the Secretary of Agriculture or a 
conviction in a federal or state court. This shall not preclude the 
referral of any such violation to the Department of Justice for pos- 
sible criminal or civil proceedings. 
Ill 
If any provision of this order is declared to be invalid, such decla- 
ration shall not affect the validity of any other provision herein. 
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